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Dr. Al exandra Sinotas appeals the district court’s grant
of summary judgnent on her ADA cl ai m agai nst her forner enployer.
As the claim is tinme-barred, the district court’s ruling is
AFFI RVED.

| . BACKGROUND

Si not as previously was enpl oyed as a physi ci an by Kel sey-

Seybol d Medical G oup, P.A (“Kelsey-Seybold”) in Houston, Texas.

On Septenber 10, 2002, after Sinotas had been on | eave for several

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.
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mont hs, Kel sey-Seybold sent a letter informng her that her |eave
had expired as she was “term nated effective today...w thout notice
and with thirty (30) days [sic] pay.” Sinptas received the letter
on Septenber 12, 2002. Also on Septenber 12, Kelsey-Seybold
notified Sinotas’s attorneys of the discharge.

On August 8, 2003, 332 days after her termnation,
Sinotas submtted a charge of discrimnation to the Equal
Enmpl oynent OQpportunity Comm ssion (“EECC’). The EEOC di sm ssed t he
charge as untinely and issued a notice of right to sue. Sinptas
filed this lawsuit, asserting a violation of the Americans wth
Disabilities Act (“ADA’) in the Southern District of Texas. The
district court granted Kel sey- Seybol d’ s notion for summary j udgnent
on Novenber 30, 2005. Sinotas filed a notion for reconsideration,
which the district court denied. This appeal foll owed.

1. DI SCUSSI ON
A, Sunmmary Judgnent
We reviewa district court’s grant of summary judgnent de

novo, applying the sanme standards as the trial court. MaclLachl an

v. ExxonMobil Corp., 350 F.3d 472, 478 (5th Gr. 2003). A court

should grant sunmmary judgnent when “the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of law.” Feb. R Qv. P. 56(c). Facts are



material only if they “mght affect the outconme of the suit under
the governing law. ...Factual disputes that are irrelevant or

unnecessary will not be counted.” Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248, 106 S. C. 2505, 2510 (1986).

The ADA i ncorporates the enforcenent procedures of Title
VII of the Cvil Rghts Act of 1964, set forth in 42 U S C
§ 2000e-5. See 42 U.S.C. § 12117. Before pursuing a claim a
plaintiff nust file a tinely charge of discrimnation with the

EECC. Dao _v. Auchan Hypernarket, 96 F.3d 787, 788-89 (5th Cr

1996) (per curiam. In a “deferral state” such as Texas, the charge
must be filed within 300 days. 42 U S.C. 8 2000e-5(e)(1); Tyler v.

Union Ol Co. of Cal., 304 F.3d 379, 384 (5th Gr. 2002).

The di scrimnatory act of which Sinotas conplains is the
termnation of enploynent. Sinotas admitted receiving the letter
informng her of the termnation on Septenber 12, 2002, and her
counsel received notice that sane day. Sinotas did not file her
EECC charge until August 8, 2003, well over 300 days | ater.

The fact that she received thirty days’ pay with her
term nation does not extend the filing period. The relevant date
for determning the beginning date for the limtations period is
the day the enployee learns that the chall enged deci sion has been

made, not when she feels the effects of that decision. See Chardon

v. Fernandez, 454 US 6, 8,6 102 S CO. 28, 29 (1981)(per

curiam(statute of limtations began to run when plaintiffs | earned
of the decision to term nate, not when their appointnents ended);
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Del. State Coll. v. Ricks, 449 U S. 250, 257-59, 101 S. C. 498,

504 (1980) (limtations period began to run when plaintiff was
notified of the denial of tenure, not on the date his enpl oynent

ended); Rhodes v. Guiberson Ol Tools Div., 927 F.2d 876, 878 (5th

Cr. 1991)(“filing period begi ns when the enpl oyee receives notice
of discharge.”). Even if the paynent extended her enploynent,
“Imere continuity of enploynent, without nore, is insufficient to
prolong the |Ilife of a <cause of action for enploynent
discrimnation.” Ricks, 449 U.S. at 257, 101 S. C. at 504.1

For the first tinme on appeal, Sinptas argues that the
limtations period should be equitably nodified. Argunents not
made before the district court are waived and wll not be

consi dered on appeal. Jethroe v. Omova Solutions, Inc., 412 F. 3d

598, 601 (5th Gr. 2005). Moreover, Sinotas can point to no
recogni zed basis for equitable nodification, nor can she put forth
evidence to justify a nodification. As Sinotas has the burden of
proving any grounds for equitable nodification, her claim nust

fail. See Rhodes, 927 F.2d at 879.

B. Attorneys’ Fees
Kel sey- Seybol d noves for attorneys’ fees under either

Federal Rul e of Appellate Procedure 38 or 42 U.S. C. § 2000(e)-5(k),

! Si not as al so cont ends, and Appel | ee agrees, that the court m stakenly
hel d her notion for reconsideration to be untinmely. Evenif true, this error was
harm ess, as Sinotas failed to explain why her affidavit was not filed in
conjunction with initial consideration of summary judgnment, and the affidavit
even if considered, does not dispute that her attorneys were informed on
Sept enber 12 of her termination. See In re Cueva, 371 F.3d 232,234 (5th Cr.
2004) .




which is incorporated into the ADA by 42 U S. C § 12117. Wile
Sinotas presents a fundanentally incorrect understanding of the
law, we decline to say that her <clains were “frivolous,

unr easonabl e, or without foundation.” Christiansburg Garnent Co.

v. EEQC, 434 U.S. 412, 421, 98 S. CO. 694, 700 (1978).
Additionally, a portion of the appeal sprang from the district
court’s error in calculating the applicable tine limtation
regarding the notion for reconsideration. Although we affirmthe
judgnent of the district court, the appeal was not entirely
frivol ous.
[11. CONCLUSI ON

The district court properly dismssed Sinotas’s

enpl oynent discrimnation action as tine barred.

Its judgnent is AFFI RVED



