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Scott Nat hon Wehmhoef er, Texas prisoner # 795907, appeals the
district court’s dismssal of his 42 U S. C 8§ 1983 conplaint for
failure to state a cogni zable federal claim and alternatively as
frivolous and malicious. Whnmhoefer asserts that the defendants
forged and stole annuity checks belonging to himand that despite
efforts to obtain his noney, he was deni ed access to it.

The district court did not err in concluding that Wehmhoefer’s

claimfor the intentional deprivation of personal property should

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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be dism ssed for failing to state a claimfor which relief may be

gr ant ed. See Hudson v. Palner, 468 U S. 517, 533; Mrphy v.

Collins, 26 F. 3d 541, 543-44 (5th Cr. 1994). Texas has adequate
post deprivation renedi es for the confiscation of prisoner property.

See Murphy, 26 F.3d at 543.

Wehmhoefer also fails to showthat the district court erredin
dismssing his conplaint as frivolous and nmalicious based on a
finding that his previous | awsuits were nearly identical. Although
Wehnmhoef er argues that the i nstant conpl aint was forged or altered,
his argunent on appeal is identical to the claimraised in the
conplaint filed in the district court.

Wehnmhoefer’s appeal is without arguable nerit, is frivolous,

and therefore dism ssed. See 5THCOR R 42.2;: Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). H s notion for the appointnment
of counsel is also denied. The district court’s dismssal of
Wehnmhof er’ s conpl aint counts as a strike for purposes of 28 U S. C
8§ 1915(g), as does the dismssal of the instant appeal. See

Adepegba v. Hammons, 103 F.3d 383, 387-88 (5th Gr. 1996).

Wehnmhoefer has accunul ated one other strike in Whnhoefer .

Kitchel, No. 4:05-CV-3140. Because Wehmhoefer has now accunul at ed
three strikes, he is barred from proceeding in forma pauperis in
any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmmnent danger of
serious physical injury. See 28 U S. C

§ 1915(qg).
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APPEAL DI SM SSED; MOTION DENTED, 28 U. S.C. 8§ 1915(g) BAR

| MPCSED.



