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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:06-CV-881

Before JOLLY, DENNI'S, and CLEMENT, Circuit Judges
PER CURI AM *

M ke Leal CGuerrero, Texas prisoner # 567945, appeals the
district court’s dismssal of his 42 U S. C 8§ 1983 conplaint, in
whi ch he raised clainms of deliberate indifference to his serious
medi cal needs. The district court dismssed the conpl aint
pursuant to 28 U.S.C. § 1915(e)(2)(B) as frivolous and for
failure to state a clai mupon which relief could be granted. The

district court determ ned that Guerrero’ s conplaint was barred by

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Dockets.Justia.com


http://dockets.justia.com/docket/circuit-courts/ca5/06-20352/
http://docs.justia.com/cases/federal/appellate-courts/ca5/06-20352/920070108/
http://dockets.justia.com/

No. 06-20352
-2

the applicable limtations period and, alternatively, that
GQuerrero was not entitled to relief on the nerits of his claim
CGuerrero’s civil rights conplaint was not filed wthin two

years of the date that he learned of his injury. Owens v. OKkure,

488 U. S. 235, 249-50 (1989); Piotrowski v. Gty of Houston, 51

F.3d 512, 516 (5th Gr. 1995); Tex. Qv. Prac. AND Rem Cobe

8§ 16.003(a). H s previous conplaint challenging the actions of
t he defendants was di sm ssed voluntarily pursuant to GQuerrero’s
nmotion and thus did not toll the limtations period. See Burge

v. Parish of St. Tammany, 996 F.2d 786, 787 (5th G r. 1993);

Guaranty County Mut. Ins. Co. v. Reyna, 700 S.W2d 325, 327 (Tex.

App. 1985).

CGuerrero’ s appeal is wthout arguable nerit and is

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is dismssed. See
5THAR R 42.2. Cuerrero is cautioned that the dism ssal of
this appeal as frivolous, and the district court’s dismssal of
his conplaint as frivolous, count as strikes under 28 U. S. C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387-88 (5th

Cir. 1996). He is cautioned that if he accunul ates three strikes
under § 1915(g), he will not be able to proceed in forma pauperis
(IPFP) in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 8§ 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



