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Before KING STEWART and DENNI'S, Circuit Judges.
KING Crcuit Judge:

This class action, brought under the Enpl oyee Retirenent
I ncone Security Act of 1974, 29 U. S.C. 88 1001-1461 (2000)
(“ERI'SA”), arises fromthe Septenber 1998 nerger of Dresser
I ndustries, Inc. into a wholly owned subsidiary (Halliburton
N.C., Inc.) of Halliburton Conpany pursuant to the terns of a
mer ger agreenent anong the three conpanies and the effect of the

mer ger agreenent on the Dresser Retiree Medical Program an



enpl oyee wel fare benefit plan under 29 U S.C. § 1002(1). As part
of the nmerger agreenent, Halliburton agreed to maintain the
Dresser Retiree Medical Programfor eligible participants, except
to the extent that any nodifications to the program are
consistent with changes in the nedical plans provided by
Hal | i burton for simlarly situated active enployees. In Novenber
2003, Halliburton anended three subplans of the Dresser Retiree
Medi cal Program “to align the benefits provided to the
participants in the three subplans nore closely wwth the benefits
provided to other Halliburton retirees.” Halliburton did not
make simlar nodifications to the plans for its own simlarly
situated active enpl oyees.

After receiving witten conplaints fromat |east three
af fected Dresser retirees challenging the validity of the
Novenber 2003 anendnents in |light of the nerger agreenent,
Hal |l iburton filed this action against the Dresser retirees in the
district court, seeking class certification of all participants
in the Dresser Retiree Medical Program and decl arations that the
Novenber 2003 anendnents are valid and that the nerger agreenent
does not limt Halliburton’s right to anmend or termnate the
Dresser retiree program The parties filed cross-notions for
summary judgnent, and on Decenber 20, 2004, the district court
granted partial summary judgnent in favor of the Dresser
retirees. The district court concluded that the nerger agreenent
nmodi fied the Dresser Retiree Medical Programand that Halliburton
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must maintain the programfor eligible participants and may anend
or termnate the programonly if it nmakes the sanme changes to the
progranms for its simlarly situated active enpl oyees. On June
26, 2006, the district court certified its order pursuant to 28
US C 8§ 1292(b). W granted Halliburton’s unopposed petition
for permssion to appeal, and for the foll ow ng reasons, we
AFFI RM
|. FACTUAL AND PROCEDURAL BACKGROUND

A Fact ual Background

In 1998, Dresser Industries, Inc. (“Dresser”), a Delaware
corporation in the oilfield services business, nerged with
Hal |l iburton NNC., Inc. (“Halliburton NNC "), a newWy forned
Del awar e corporation and wholly owned subsidiary of Halliburton
Conmpany (“Halliburton”), also a Del aware corporation in the
oilfield services business. The nerger was acconplished under
the Del aware CGeneral Corporation Law. Prior to the nerger,
Hal | i burton and Dresser separately had established welfare
benefit prograns for enployees and retirees. The Halliburton
Conpany Wel fare Benefits Plan (“Halliburton Plan”) provided very
limted nedical benefits for its retirees. On January 1, 1994,
Hal | i burton had anended its retiree programto elimnate nedical
benefits for those retirees over the age of sixty-five who were
Medi care-eligible, unless the retiree had reached the age of

sixty-five by January 1, 1994. For the latter retirees, the



Hal Ii burton Plan provided only a prescription drug benefit of $22
per nonth and elimnated all other nedical benefits.

The retiree nedical benefits provided by the Dresser Retiree
Medi cal Program were significantly greater than those provi ded by
the Halliburton Plan at the tinme of the nmerger. The Dresser
Retiree Medical Program consisted of separate subpl ans that
provi ded nmedi cal benefits to different groups of Dresser
retirees. It was governed by Dresser’s unbrella plan for welfare
benefits, the Dresser Industries, Inc. Welfare Benefit Plan, Plan
750 (“Dresser Plan 750”).! On January 1, 1993, Dresser had

anended the Dresser Retiree Medical Programto exclude additiona

! The nost recent iteration of Dresser Plan 750 is the 1995
version. The summary plan description in effect on the date of
the nmerger was “Your Benefits Handbook 1997, Plan 750 For Non-
Uni on Enpl oyees and Retirees, Effective January 1, 1997” with
m nor changes found in “Your Dresser Benefits--1998/Enroll nent
I nfformation Retiree Union-Free Version.”

Dresser Plan 750 al so governed Dresser’s other welfare
benefit prograns, including the Dresser Executive Deferred
Conpensation Plan, the Dresser Executive Life |Insurance Program
the Dresser Suppl enental Executive Retirenent Plan, and the
pensi on equal i zer paynents under the Dresser Retirenent Savings
Pl an.

In their brief, the Retirees allude to provisions in the
mer ger agreenent affecting these other welfare benefit prograns;
however, our jurisdiction applies to the order certified to this
court, and that order is |[imted to the nerger agreenent’s effect
on the Dresser Retiree Medical Program See 28 U . S.C. § 1292(b)
(2000); see also Yamaha Motor Corp., U S. A v. Calhoun, 516 U S.
199, 205 (1996) (“As the text of 8§ 1292(b) indicates, appellate
jurisdiction applies to the order certified to the court of
appeals . . . . [b]Jut the appellate court nmay address any issue
fairly included wwthin the certified order because ‘it is the
order that is appeal able, and not the controlling question
identified by the district court.””) (quoting 9 J. MORE & B. WARD,
MoORE' S FEDERAL PrRACTICE  110. 25[1] (2d ed. 1995)).
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retirees over the age of sixty-five, except for a defined group
of so-called “grandfathered” enpl oyees who remained eligible for
full medical benefits under the programafter they turned sixty-
five.2 There were approxi mately 5500 participants in the Dresser
Retiree Medical Program when Halliburton and Dresser nerged in
1998. Since the nerger, the nunber of grandfathered enpl oyees
has been declining, and it is these enpl oyees who are the nenbers
of the defendant class.® Dresser Plan 750 specifically reserved
the right to anend or termnate any of its welfare benefit plans,
i ncluding the Dresser Retiree Medical Program

In preparation for the nerger between Halliburton and
Dresser, senior managenent of the two conpanies, along with their
financial and | egal advisors, nmet on February 20-22, 1998, to
negotiate the terns of the nmerger agreenent. At a neeting on
February 20, the parties discussed Dresser Plan 750, including,

inter alia, nmedical benefits for Dresser retirees.* Mark Vogel,

2 The “grandfathered” enployees fell into three categories:
(1) existing retirees with coverage; (2) active enpl oyees who net
the age and service requirenments as of January 1, 1993; and (3)
specified active enpl oyees who could “growin” to retiree
benefits if they conpleted the requisite years of service before
retiring. The first group had approxi mately 5000 enpl oyees, and
the second and third groups had approxi mately 500 enpl oyees
conbi ned.

3 At oral argunent, counsel for the Retirees estinated that
as of May 3, 2006, the Dresser Retiree Medical Program had
bet ween 3000-4000 participants.

4 David Lesar, President and Chief Qperating Oficer of
Hal | i burton, Lester Col enan, Executive Vice President and Ceneral
Counsel of Halliburton, Donald Vaughn, President and Chi ef
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an attorney with Weil, Gotshal & Manges, LLP, representing
Dresser, indicated in his notes fromthe neeting that David Lesar
(“Lesar”), then President and Chief Operating Oficer of

Hal | i burton, “agreed to protect all [Dresser] sal aried enpl oyees
who were grandfathered with respect to [the] old retiree nedical
plan at no | ess benefits than active enployees.” The notes from
the neeting were delivered to Lesar and Lester Col eman

(“Col eman”), Executive Vice President and General Counsel of

Hal | i burton, at 7:00 p.m that sane day.

Shortly after the negotiations concluded, on February 25,
1998, the conpani es executed the Agreenent and Pl an of Merger
(the “merger agreenent” or “agreenent”) by and anong Hal |l i burton,
Hal l i burton N.C., and Dresser. On Septenber 29, 1998, the
effective date of the agreenent, Halliburton N.C. nerged with and
into Dresser. The agreenent specified that “[a]s a result of the
Merger, the separate corporate existence of [Halliburton N C. ]
shal | cease and [Dresser] shall continue as the Surviving

Corporation.” It further explained that “all the property,
rights, privileges, powers and franchises of [Halliburton N C ]
and [Dresser] shall vest in the Surviving Corporation, and all
debts, liabilities and duties of [Halliburton N.C.] and [Dresser]

shal | becone the debts, liabilities and duties of the Surviving

Qperating Oficer of Dresser, and Paul Bryant, Vice President of
Human Resources for Dresser, were anong those present at the
meet i ng.



Corporation.” Under the terns of the agreenent, Dresser’s
shar ehol ders recei ved one share of newy issued Halliburton
common stock for each share of Dresser comon stock
The agreenent itself recited that the respective boards of
directors of Halliburton and Dresser had approved the nerger.
The agreenent was signed by Lesar on behalf of Halliburton and
WIlliamBradford (“Bradford”), then Chairman and Chi ef Executive
O ficer of Dresser, on behalf of Dresser. On June 25, 1998, the
Hal | i burt on and Dresser sharehol ders approved the agreenent at
separate neetings. The agreenent was to be governed by and
construed in accordance with Del aware General Corporation Law.
This appeal primarily concerns three provisions in the
merger agreenent, two of which deal with enployee benefit plans
and one of which addresses the parties in interest to the nerger
agreenent. The two provisions concerning enployee benefit plans
are found in section 7.09, entitled “Assunption of Qobligations to
| ssue Stock and Qbligations of Enployee Benefits Pl an;
Enpl oyees.” First, section 7.09(Qg)(i) states that:
(g) [Halliburton] shall and shall cause the Surviving
Corporation and each Subsidiary of the Surviving
Corporation to take all corporate action necessary to:
(i) maintain wth respect to eligible participants
(as of [Septenber 29, 1998]) the [Dresser] retiree
medi cal plan, except to the extent that any
nodi fications thereto are consistent wth changes
in the nedical plans provided by [Halliburton] and
its subsidiaries for simlarly situated active

enpl oyees .

Foll ow ng this provision, section 7.09(h) provides that:



Subject to Section 7.09(g), until the third anniversary
of the Effective Tinme [of the nerger agreenent] (the
“Benefits Maintenance Period”) [Halliburton] shall and
shal | cause t he Surviving Corporation and each Subsi di ary
of the Surviving Corporation to provide each enpl oyee of
[Dresser] or any of its Subsidiaries at the Effective
Time (“Conpany Participants”) with enpl oyee benefits and
conpensation after the Effective Tinme that are
substantially conparable to simlarly situated enpl oyees
of [Halliburton] and its Subsidiaries.

The parties also included a section covering the parties in
interest to the nerger agreenent. Section 10.07 states that the
agreenent shall inure solely to the benefit of each party and
that nothing in the agreenent is intended to confer upon any
ot her person any right, benefit, or renedy. It also provides an
exception to its general prohibition on third-party
beneficiaries:

Not wi t hst andi ng the foregoi ng and any ot her provision of
this Agreenent, and in addition to any other required
action of the Board of Directors of [Halliburton] a
majority of the directors . . . serving on the Board of
Directors of [Halliburton] who are designated by
[Dresser] pursuant to Section 7.13 shall be entitled
during the three year period comrencing at the Effective
Time (the “Three Year Period”) to enforce the provisions
of Sections 7.09 and 7.13 on behalf of the Conpany’s
officers, directors and enpl oyees, as the case may be.
Such directors’ rights and renedi es under the preceding
sentence are cunul ative and are in addition to any other
rights and renedies that they may have at law or in
equity, but in no event shall this Section 10.07 be
deened to inpose any additional duties on any such
di rectors.

Foll ow ng the nerger, the Halliburton Plan and Dresser Pl an
750 were separately mai ntai ned. Because the welfare plans
differed in many respects, proper adm nistration of the plans
posed a significant challenge. For Dresser Plan 750, this
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responsibility fell, at least in part, on Paul Bryant (“Bryant”),
the former Dresser Vice President of Human Resources who becane
the Halliburton Shared Services Vice President of Human Resources
after the nerger. On May 14, 1999, al nost eight nonths after the
effective date of the nerger, Bryant submtted a nmenorandum and a
not ebook to seni or managenent, including, inter alios, Bradford,
Col eman, and Cel este Colgan (“Colgan”), Halliburton’s Vice
President of Adm nistration. The nenorandum and the notebook,
entitled “Dresser Legacy--Enployee Pay and Benefit Cbligations,

Mer ger Agreenent Section 7.09(g),” were prepared, and, in the
case of the nenorandum signed, in the regular course of Bryant’s
enpl oynent as Vice President at Halliburton. In the nmenorandum
Bryant stated that he had prepared the notebook “to assist in
conplying with the Merger Agreenent, Section 7.09(g).” Bryant
al so noted that “[s]ince [he] was the primary figure from Dresser
dealing with pay and benefit matters at the Merger negotiations,
[ he] thought it would be hel pful to provide this material before
[he] retired.” Wth regard to the Dresser Retiree Mudi cal
Program and section 7.09(g)(i), the provision in the nerger
agreenent concerning the retirees’ program Bryant explained
t hat :

During the nmerger negotiations, Dresser wanted to ensure

that the Dresser Retiree Medical plan was kept simlar to

the current plan but recognized that the future was

unpr edi ct abl e. Thus, wording was included that gave

Hal | i burton the ability to make changes to the Dresser

Retiree Medical plan as long as the sane changes were

bei ng nade to active enpl oyees. For exanple, if business
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condi tions caused Hal l i burton to i ncrease active enpl oyee
contributions 20% and raise the m nimum deductible to
$1, 000, the sane actions could be taken to the Dresser
Retiree Medical plan participants.
There is no indication in the record that Halliburton or any
seni or managenent of Halliburton receiving the nenorandum and
not ebook di sputed Bryant’s interpretation of the Dresser Retiree
Medi cal Program or that adm nistration of the retiree program was
being carried out contrary to Bryant’s interpretation. Rather,
Hal | i burton’s correspondence indicates that it was mndful of its
obligations to Dresser retirees under the nerger agreenent. For
exanpl e, on February 16, 1999, Colgan wote a letter to dint
Abl es (“Ables”), one of the Dresser retirees, in response to
Abl es’s request for a copy of the Dresser Summary Pl an
Description for the retiree nedical program Col gan expl ai ned
t hat al t hough she was encl osing a copy of the 1997 handbook--the
versi on existing before the 1998 nerger--that version “contains
the benefit information pertaining to coverage currently extended
to Dresser ‘grandfathered’ retirees.” She also noted that
Hal | i burton “is mndful of its obligation to ‘maintain with
respect to eligible participants . . . [Dresser’s] retiree
medi cal plan except to the extent that any nodifications thereto
are consistent with changes in the nedical plans provided by
[Hal I'i burton] and its subsidiaries for simlarly situated active

enpl oyees.

Less than a year after the effective date of the nerger,
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Hal | i burton started taking action to anend Dresser’s enpl oyee
benefit plans, including Dresser Plan 750. On July 16, 1999,
Hal | i burton agreed to assune the sponsorship of, adopt, and
continue Dresser Plan 750,° along with other pension and welfare
benefit plans sponsored by Dresser as of January 1, 1999.
Included in this agreenent was Halliburton’s prom se to assune
“all powers, rights, duties, obligations, and liabilities of
Dresser” under the plans. The agreenent al so anended the plans
to vest the admnistration of the plans in the Halliburton
Conpany Benefits Conmttee and the power to anmend or term nate
the plans in the Chief Executive Oficer of Halliburton. The
agreenent was executed by officers of Halliburton and was to
retroactively amend the Dresser plans effective January 1, 1999.
On Decenber 31, 2002, Halliburton decided to conbine the

separate wel fare benefit plans by nerging the Halliburton Pl an

5> After the nerger with Dresser, Halliburton automatically
coul d have succeeded Dresser as the plan sponsor under the terns
of Dresser Plan 750. Dresser Plan 750 contains a provision
entitled “Enpl oyer Successor,” which states that “[a]ny successor
entity to an Enpl oyer, by nerger, consolidation, purchase or
ot herwi se, shall be substituted hereunder for such Enpl oyer.”
The pl an defines “enployer” as the “conpany,” and “conpany” as
“Dresser Industries, Inc. (d.b.a. Dresser) or any successor
entity by nerger, consolidation, purchase, or otherw se unl ess
such successor _entity elects not to adopt the plan.” (enphasis
added). In light of the terns of the nerger agreenent, which
named Dresser as the surviving corporation to Halliburton N C
and provided that Dresser shall possess all rights and
obligations as the surviving corporation, Halliburton apparently
el ected not to adopt the plan through the nmerger agreenent. The
July 1999 agreenent therefore was necessary to substitute
Hal | i burton as the plan sponsor and give Halliburton all of
Dresser’s rights and obligations under the plan.
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wth Dresser Plan 750 and renaming it the Halliburton Energy
Services, Inc. Wl fare Benefits Plan (“HESI Plan”). On January
1, 2003, Halliburton anended the HESI Plan so that various
subpl ans of Dresser Plan 750, including the Dresser Retiree
Medi cal Program becane constituent benefit prograns of the HESI
Plan. Under the HESI Plan, “the Conpany reserve[d] the absol ute
right to anend the Plan and any or all Constituent Benefit
Prograns.”
I n Novenber 2003, over five years after the nerger,
Hal | i burton, acting through its plan adm ni strator, anmended three
subpl ans of the Dresser Retiree Medical Program?® As Halliburton
explained to the Dresser retirees:
Hal | i burt on has nmai nt ai ned separate retiree nedi cal pl ans
for Halliburton and Dresser retirees since the tine of
the nerger in 1998. The goal of future changes to the
Conpany’s retiree nedical plans is to achieve parity for
all retirees. The changes descri bed belowto the Dresser
Retiree Medical Plan are intended to address the current
variations between the Halliburton and the Dresser
Retiree Medical Plans.
The anendnents provided that effective January 1, 2004,
Hal | i burton’s contributions to the cost of nedical coverage woul d
be frozen at the 2003 contribution amounts and that plan
participants woul d be responsible for any increase in the cost of

coverage. The anendnents al so provided that effective January 1,

2005, Dresser retirees who had attained the age of sixty-five and

6 Halliburton anended Subpl ans 501, 901, and 902, all of
which were listed in the HESI Plan as constituent benefit
prograns for Dresser retirees.
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were Medicare-eligible would be eligible for prescription drug
coverage only and that all other nedical benefits would be

di scontinued. Halliburton’s prescription drug coverage included
a nonthly subsidy of $22 per covered adult toward the cost of
prescription drug coverage, which was the sanme subsi dy provided
to Halliburton retirees with prescription drug only coverage. In
its 2003 annual report, Halliburton estinmated that the anmendnents
decreased Hal liburton’s obligation by $93 million in future

medi cal benefit costs.

On Decenber 8, 2003, before the effective dates of the plan
anendnents, Bryant, who had since retired, wote Lesar, who had
since becone Halliburton’s Chief Executive Oficer and Chairman
of the Board. 1In his letter, Bryant asked Lesar to withdraw the
Novenber anmendnents, contending that the anendnents viol ated
section 7.09(g) (i) of the nerger agreenent because no conparabl e
nodi fications were nade to the plans for Halliburton’s simlarly
situated active enployees. Lesar forwarded Bryant’s letter to
the Halliburton Conpany Benefits Comnmttee (“Halliburton Benefits
Commttee” or “Commttee”) for consideration. On January 21,
2004, M chele Mastrean (“Mastrean”), the Commttee chairperson
responded to Bryant by letter, stating that the Commttee was
denying his request to withdraw the Novenber 2003 anendnents
because it had concluded that Halliburton’s amendnents to the
retiree programwere consistent with its obligations under the
merger agreenent. Specifically, the Commttee determ ned that
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section 7.09(g)(i) only limted Halliburton’s otherw se
unfettered right to anmend the Dresser Retiree Medical Programfor
a period of three years fromthe effective date of the nerger
agreenent, as provided in section 10.07. Accordingly, the
Comm ttee concluded that there was nothing in the nerger
agreenent l[imting its right to anmend the Dresser Retiree Mudi cal
Program
B. Procedural Hi story

On January 21, 2004, the sane date as Mastrean’s letter to
Bryant, the Halliburton Benefits Commttee initiated this
declaratory action in the district court against Bryant, Janes
Graves, and Phil Giffin, all of whomare participants in the
Dresser Retiree Medical Program individually and as
representatives of a requested class. The Commttee’s conpl aint
requested certification of a class of all participants (the
“Retirees”) in the Dresser Retiree Medical Program i.e., the so-
cal l ed “grandfat hered enpl oyees,” and sought decl arations that
(1) Halliburton’s Novenber 2003 anmendnents to the Dresser Retiree
Medi cal Program are perm ssible and do not violate the terns or
provi sions of the HESI Plan, the nerger agreenent, or ERI SA;, and
(2) the nmerger agreenent, including section 7.09(g)(i), does not
limt Halliburton’s right to anmend or term nate the Dresser
Retiree Medical Program The Commttee invoked 29 U. S C

§ 1132(a)(1)(B), explaining that the “participants’ right to seek
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judicial clarification of their right to future benefits arises
exclusively under [this section in] ERISA"”

On May 12, 2004, the Retirees filed counterclains and third-
party cl ains against the Halliburton Benefits Commttee and
Hal | i burton (col lectively, “Halliburton”), requesting, inter
alia, declaratory and injunctive relief prohibiting any
nodi fications to the Dresser Retiree Medical Program“to the
extent any such nodifications are inconsistent with nedical
benefit plans provided to simlarly situated active Halliburton
enpl oyees, and specifically prohibiting the inplenentation of the
Novenber 2003 anmendnents to the Dresser Retiree Medical Plan.”

On August 18, 2004, the district court certified the class
to “consist[] of all people who were eligible to partici pate,
directly or indirectly, in the Dresser Retiree Mdical Plan on
Decenber 31, 1998.” On Septenber 10, 2004, the parties filed
cross-notions for summary judgnent. The Retirees’ notion for
partial summary judgnment requested the district court to find as
a matter of law that the nerger agreenent requires Halliburton to
mai ntain the Dresser Retiree Medical Programin accordance with
section 7.09(g) (i) of the nerger agreenent. Halliburton’s notion
for summary judgnent asked the district court to declare that:

(1) the no-third-party-beneficiary clause in the nerger agreenent
bars the Retirees fromenforcing the terns of the nerger
agreenent; (2) only the parties to the nerger agreenent and the
directors designated in section 10.07 could enforce the nerger
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agreenent, and the three-year w ndow within which the directors
designated in section 10.07 were entitled to enforce section
7.09(g) (i) had expired; and (3) the nerger agreenent inposes no
limtation on Halliburton’s right to anmend or term nate the
Dresser Retiree Medical Program Halliburton also requested the
district court to dismss the Retirees’ counterclains wth

prej udi ce.

On Decenber 20, 2004, the district court granted parti al
summary judgnent in favor of the Retirees. The district court
found that the nerger agreenent nodified the Dresser Retiree
Medi cal Program based on the signatures of the officers and the
approval of the agreenent by the boards of directors and the
shar ehol ders of both conpanies. According to the district court,
even if the nerger agreenent itself did not anmend the retiree
program Halliburton “waited until Novenber 2003 to change the
pl ans for former Dresser workers” and “Halliburton’s wait shows
that it recognized the validity of the plan anmendnents for
enpl oyees that stemmed fromthe nerger.” The district court
ordered that “Halliburton nust maintain the Dresser Retiree
Medi cal Programfor eligible participants and may adjust benefits
in that programonly if it makes identical changes to benefits
for simlarly situated active enpl oyees.”

On Decenber 23, 2004, at the request of Halliburton, the
district court entered a separate order entitled “final
judgnent,” which stated that “[t] he partial judgnent dated
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Decenber 20, 2004, is severed and made final.” On January 24,
2005, Halliburton filed a notice of appeal.
C. Subsequent Proceedi ngs

On June 21, 2006, this court dismssed Halliburton s appeal

for lack of jurisdiction. See Halliburton Co. Benefits Conm V.

Graves, No. 05-20088, 2006 WL 1751045 (5th Cr. June 21, 2006)
(unpublished). W concluded that the district court’s parti al
summary judgnent order neither disposed of any particular claim
nor evidenced the district court’s intention to sever any
specific claim as required by FED. R Cv. P. 21, but instead
deci ded a legal issue common to the clains of both parties. 1d.
at **2-3. W decided that we therefore |acked jurisdiction to
decide the nerits of the district court’s interlocutory order
because the district court’s order was not “final” within the
meaning of 28 U.S.C. § 1291. |[d. at *3.

On June 23, 2006, the Retirees noved the district court to
anend its order on partial summary judgnent to include the
certification | anguage contenplated by 28 U S.C. § 1292(b) to
facilitate i medi ate appellate review On June 26, 2006, the
district court anended its order to provide that it was “of the
opinion that [its order originally entered on Decenber 20, 2004]
i nvol ves a controlling question of law as to which there is
substantial ground for difference of opinion and an i mredi ate

appeal fromthe order may materially advance the ultimte
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termnation of the litigation, as contenplated by 28 U S. C
§ 1292(b) and FED. R APP. P. 5(a)(3).” ©On July 5, 2006, within
ten days after the district court entered its anended order,
Hal | i burton fil ed an unopposed petition for perm ssion to appeal,
which we granted. See 28 U.S.C. 8§ 1292(b); FED. R App. P.
5(a)(3).
1. DI SCUSSI ON

On appeal, Halliburton argues that section 7.09(g)(i) of the
merger agreenent does not limt its right to anend, nodify, or
termnate the Dresser Retiree Medical Program Halliburton
contends that the district court’s contrary conclusion errs in
several respects. First, Halliburton maintains that the nerger
agreenent did not effect a plan anmendnent to the Dresser Retiree
Medi cal Program because the agreenent was not signed by Dresser’s
Vi ce President of Human Resources, thus failing to follow the
anendnent procedure in Dresser Plan 750. Second, Halliburton
asserts that under the plain | anguage of the no-third-party-
beneficiary clause in section 10.07, the Retirees cannot enforce
any provision of the nmerger agreenent, including section
7.09(g)(i). Halliburton clainms that even if the nerger agreenent
did in fact anend the Dresser Retiree Medical Program only the
parties to the nmerger agreenent and the directors designated in
section 10.07 were entitled to enforce section 7.09(g) (i), and

the three-year wi ndow within which the directors could do so has
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expired. Finally, Halliburton argues that the district court’s
order requiring Halliburton to nmaintain the programanounts to an
i nperm ssible vesting of the Retirees’ benefits because there is
no tenporal limtation on Halliburton’s requirenment to continue
benefits under the program

The Retirees respond that section 7.09(g)(i) anmended the
Dresser Retiree Medical Programto limt the manner in which
Hal | i burton can make future anmendnents. More specifically, the
Retirees claimthat section 7.09(g)(i) gave thema “right of
nondi scrim nati on” such that Halliburton cannot nodify or
termnate the retiree programunless it nmakes the sane changes to
the plans for simlarly situated active enpl oyees of Halliburton.
The Retirees argue that the nerger agreenent neets all of the
procedural requirenents set forth in Dresser Plan 750 for making
a plan anendnent to the Dresser Retiree Medical Program and that
in any event, Halliburton ratified the plan anendnent by its
actions followng the nerger with Dresser. The Retirees further
contend that the no-third-party-beneficiary clause cannot deprive
themof their right to seek judicial clarification of the terns
of the program because it is ERI SA that grants themthat right
and not the nerger agreenent. According to the Retirees,
Hal | i burton’s argunent that any anendnent effected a three-year
obligation enforceable only by the parties to the agreenent and
certain directors is not supported by the text of section
7.09(g) (i), which does not contain any tenporal limtation on the
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anendnent to the retiree program and does not disclaim
enforcenent by plan participants. Finally, the Retirees assert
that construing section 7.09(g)(i) as a plan anendnent does not
constitute a vesting of their benefits because the anendnent
still allows Halliburton to nodify or termnate their benefits or
the plan as long as it nakes the sane changes to the benefits or
the plans of simlarly situated active enpl oyees.

W will address each argunent in turn. |In making these

determ nations, we review questions of |aw de novo. See N ckel

v. Estes, 122 F.3d 294, 298 (5th Gr. 1997) (review ng

interpretation of ERISA plan terns de novo); Arleth v. Freeport-

MMran Ol & Gas Co., 2 F. 3d 630, 633 (5th Cr. 1993) (review ng

interpretation of nmerger agreenent governed by Del aware Cener al
Cor poration Law de novo).

A Effect of the Merger Agreenent on Dresser Retiree Medical
Program

1. Consequences of the Merger Agreenent

I nherent in Halliburton’s argunent that section 7.09(q) (i)
does not limt its right to anend the Dresser Retiree Medi cal
Programis the assunption that it possesses the right to anmend or
termnate the retiree programin the first place. Because this
right is not so apparent under the terns of the nerger agreenent,
we begi n here.

When conpani es nerge under Del aware General Corporation Law,

the surviving corporation succeeds to both the rights and
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obligations of the constituent corporation, including rights and
obligations of every nature, whether they be in contract or in
tort. See DeL. CooE. AWN. tit. 8, 8 259(a) (2001); 15 WLLI AM MEADE
FLETCHER, FLETCHER CYCLOPEDI A OF THE LAW OF PRI VATE CORPORATI ONS

88 7082, 7115 (perm ed., rev. vol. 1999) [hereinafter 15 FLETCHER
CvcLoPEDIA] . Such rights and obligations include those associ ated
wth a conpany’s wel fare benefit plan. Cf. EDwWRD P. WELCH & ANDREW
J. TurezyN, FOLK ON THE DELAWARE GENERAL CORPORATION LAW S 259.1 (2006)
(stating that the surviving or new corporation has “sole
possession of all rights and powers of the constituent
corporations”) (enphasis added); 15 FLETCHER CyCLOPEDIA § 7115
(noting that obligations assuned include those arising from
contracts of every kind). One of the rights generally reserved

under a wel fare benefit plan is the conpany’s right to anmend or

termnate the plan. See Curtiss-Wight Corp. v. Schoonej ongen,

514 U.S. 73, 78 (1995) (noting that because ERI SA does not create
any substantive entitlenent to enpl oyer-sponsored health benefits
or any other kind of welfare benefits, “[e]nployers or other plan
sponsors are generally free under ERI SA, for any reason at any
time, to adopt, nodify, or termnate welfare plans”).

Dresser Plan 750 included such a provision, reserving the
right for the conpany to anend or termnate its welfare benefit
prograns, including the Dresser Retiree Medical Program at any
time. Halliburton did not, however, succeed to Dresser’s right
to anend or termnate its welfare plans via the nerger agreenent
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or Delaware |law. Rather, the nerger agreenent specified that
“the separate corporate existence of [Halliburton N C] shal
cease and [Dresser] shall continue as the Surviving Corporation.”
The agreenent al so explained that Dresser, as the surviving
corporation, shall succeed to “all the property, rights,

privileges, powers and franchises” and “all debts, liabilities
and duties” of the two nerged corporations. It was not until
January 1999, three nonths after the effective date of the
merger, that Halliburton, as the parent corporation, acquired
Dresser’s rights and obligations under its enployee benefit

pl ans, including Dresser’s right to anend or termnate its

wel fare benefit plans. In a separate agreenent dated July 16,
1999, 7 Hal li burton agreed to assune all of Dresser’s enpl oyee
benefit plans, including Dresser’s wel fare plans governed by
Dresser Plan 750. In addition to assum ng the sponsorship of al

enpl oyee benefit plans, Halliburton acquired “all powers, rights,
duties, obligations, and liabilities of Dresser” under the plans,
whi ch included, inter alia, Dresser’s right to anend or term nate
the plans. It is this post-nerger agreenent--and not the nerger

agreenent itself—that gives Halliburton the right to anmend or

termnate the Dresser Retiree Medical Program

7 Although Halliburton’s separate agreenent to assune,
adopt, and anend Dresser’s enpl oyee benefit plans is dated July
16, 1999, the agreenent specified that it was to be effective as
of January 1, 1999, which was approximately three nonths after
the effective date of the nerger.
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The post-nerger agreenent not only gave Halliburton a right
to anmend or termnate the retiree program but it also inposed a
concomtant obligation on Halliburton to maintain the program
according to its terns. . 15 FLETCHER CYyCLOPEDIA 8 7115 (noting
t hat obligations assuned include those arising fromcontracts of
every kind). The terns of the retiree programare at the center
of this dispute, as the parties disagree over whether section
7.09(g) (i) of the merger agreenent anmended the retiree programin
such a way as to limt Halliburton’s otherw se unfettered right
to anmend or termnate the plan. W therefore nust determ ne
whet her section 7.09(g)(i) effectively anended the Dresser
Retiree Medical Programso that Halliburton may anmend or
termnate the programonly to the extent it nakes the sane
changes to the plans for its simlarly situated active enpl oyees.

2. Merger Agreenent as a Plan Amendnent

a. Amendnent by Pl an Procedure

In order to anend a wel fare benefit plan governed by ERI SA,
the enpl oyer nust “provide a procedure for anendi ng such plan,
and for identifying the persons who have authority to anend the
plan.” 29 U S.C. § 1102(b)(3). ERI SA inposes no additional

formalities on plan anmendnents. See Curtiss-Wight Corp., 514

U S at 80 (stating that ERI SA “requires only that there be an
anendnent procedure”). In particular, there is no requirenent

that a docunent clained to be an anendnent to a wel fare plan be
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| abel ed as such. See Horn v. Berdon, Inc. Defined Benefit

Pension Plan, 938 F.2d 125, 127 (9th Gr. 1991); see also JoiN F.

BuckLEY, ERI SA LAW ANSWER Box 5-7 (5th ed. 2006) [hereinafter ERI SA
LAW ANSVER Book] (“[ Al ny act that is directed to a provision of an
ERI SA pl an may be deened to constitute a plan anmendnent even
though it does not recite that it is intended to anend the plan
and it is not included in a plan docunent.”). Cearly then, a
provision in a nmerger agreenent could anmend a wel fare plan, even

if it is not |abeled as a plan anmendnent. See Beck v. Dillard

Dep’t Stores, Inc., 1991 W. 72784, at *1 (E. D. La. May 1, 1991)

(unpublished) (stating that the conpanies “were at liberty to
clarify their existing Plan in the context of the nerger” and
noting that the nerged conpany’s severance policy was clarified

as part of the nerger agreenent); cf. Mss. Power Co. v. Nat’l|

Labor Relations Bd., 284 F.3d 605, 622 (5th G r. 2002)

(anticipating that an obligation to continue the retirees’

medi cal insurance coverage or to maintain the type or terns of
coverage mght “be found in sone other docunent”). However, only
an anendnent executed in accordance with the plan’s procedures is

effective. WlIllians v. Plunbers & Steanfitters Local 60 Pension

Plan, 48 F.3d 923, 926 (5th Gr. 1995); cf. Curtiss-Wight Corp.

514 U.S. at 85 (“[Whatever |evel of specificity a conpany
ultimately chooses, in an anendnent procedure or elsewhere, it is
bound to that level.”).

The anendnent procedure in Dresser Plan 750, the governing
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plan for the Dresser Retiree Medical Program provides that

“[t] he Conpany may anend, nodify, change, revise, discontinue or

termnate the Plan or any Benefit Agreenent at any tine by
witten instrunment signed by the Vice President, Human
Resources.” Another provision in the plan reiterates that “[t] he
Conpany shall have overall responsibility for the establishnent,
anendnent and term nation of any Benefit or of the Plan . ”
When an anendnent procedure says the plan may be anended by
“[t] he Conpany,” “principles of corporate |aw provide a ready-
made set of rules for determ ning, in whatever context, who has

authority to nmake decisions on behalf of a conpany.” Curtiss-

Wight Corp., 514 U S. at 80. In making this determ nation, we

are m ndful that

[t]he answer will depend on a fact-intensive inquiry,
under applicable corporate law principles, into what
persons or commttees within [the corporation] possessed
pl an anendnent aut hority, either by express del egation or
inpliedly, and whether those persons or commttees
actual ly approved the new plan provision . . . . If the
new plan provision is found not to have been properly
aut hori zed when issued, the question would then arise
whet her any subsequent actions . . . served toratify the

provi si on ex_post.

Id. at 85 (internal citation omtted).

Under corporate |law principles, officers generally have
authority to take action on behalf of the conpany when that
action is approved by the board of directors. See 2 WLLI AM MEADE
FLETCHER, FLETCHER CYCLOPEDI A OF THE LAW OF PRI VATE CORPORATI ONS § 437

(perm ed., rev. vol. 2006) [hereinafter 2 FLETCHER CYCLOPEDI A]

25



(stating that an officer’s authority as an agent for the
corporation “may be inplied from|[his] conduct and the

acqui escence of the directors”). Drawing on these principles, we
have no trouble concluding that section 7.09(g)(i) of the nerger
agreenent anended the Dresser Retiree Medical Programto provide
that Halliburton nust maintain the retiree programfor eligible
participants except to the extent that any nodifications are
consistent with changes in the nedical plans provided by

Hal l i burton for simlarly situated active enpl oyees. The
agreenent was signed by Bradford, Dresser’s Chief Executive

O ficer and Chairman of the Board of Directors, and approved by
Dresser’s Board of Directors. These individuals had authority to
act on behalf of the conpany, and their actions effectively
anended the retiree program See id. 8 439 (“Aresolution of the
board of directors is sufficient to show express authority in a
corporate agent or officer . . . .7).

Hal | i burton neverthel ess maintains that section 7.09(g) (i)
coul d not have anended the retiree program because the nerger
agreenent was not signed by Dresser’s Vice President of Human
Resources. Halliburton contends that “an act by ‘the Conpany’ is
not sufficient; Dresser’s procedure requires a witing by the
Vi ce President of Human Resources.” Halliburton m sreads
Dresser’ s anendnent provision, which vests the authority “to
anend, nodify, change, discontinue or termnate” the benefit
progranms in the conpany itself and not in the Vice President of
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Human Resources. The reference to the Vice President constitutes
a del egation of authority for one way in which “[t]he Conpany”
may anmend the plan. It does not, however, constitute the only
way in which the conpany may anend the plan. Cf. id. § 495
(“[T] he appoi ntnment of such an officer does not nean that the
board has conpletely abdicated its authority.”) (citing ILn re

VWalt Disney Co. Derivative Litig., 2005 W. 2056651, at *49 n. 574

(Del. Ch. Aug. 9, 2005) (unpublished)). Under corporate |aw
principles, Dresser could revoke its delegation of authority and
act to anend the plan in sone other nmanner. See id. 8§ 437.10 (“A
princi pal who enpl oys an agent always retains the power to revoke
the agency.”); id. 8 495 (“[T]he board constitutes the
corporation and does not . . . exercise a delegated authority.”).

This interpretation of the Dresser anmendnent provision is
consistent not only with corporate |aw principles, but also with
other provisions in the plan. Section 6.14, entitled “Action by
t he Conpany,” provides that

[a]ny action by the Conpany pursuant to any of the

provisions of this Plan shall be evidenced by a

resolution of its Board of Directors over the signhature

of its secretary or assistant secretary, by witten

direction of the Chairman of the Board of Directors, or

by witten instrunent executed by any person authorized

by the Board to take such action.
The pl an anendnent procedure essentially designated the |atter--
i.e., “witten instrunment executed by any person authorized by
the Board to take such action”--as the way in which the conpany

could anend the plan. It stated that “[t] he Conpany may anend
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the Plan or any Benefit Agreenent at any tinme by witten
instrunment signed by the Vice President.” However, as evidenced
by the plan provision on delegation of responsibility, the
conpany had the authority not only to “delegate, fromtine to
time, all or any part of its responsibilities under the Plan to
such person or persons as it may deem advi sable,” but also to
“revoke any such delegation or responsibility.” Put another way,
a “witten instrunent executed by any person authorized by the
Board to take such action” was only one of the ways in which
Dresser could act to anend the plan. Dresser always had the
authority to revoke the Vice President’s authority and to
evidence its action to anend the plan in sone other authorized
way, such as by resolution of the board of directors or by
witten direction of the chairman of the board of directors.
Accordingly, Dresser’s Board of Directors’ approval and
Bradford’s signature on the nerger agreenent, as the Chairman of
the Board of Directors, were nore than sufficient to constitute
an action by the conpany to anend the plan. Cf. ERI SA LAW ANSWER
Box 5-7 (“[I]t would be difficult to argue that an action by the
board of directors of an entity would not, even in the absence of
specific authority, constitute a valid act of anmendnent of the
plan.”).

Hal | i burton’s position that Dresser could anmend its welfare
pl ans only through a signed witing of the Vice President of
Human Resources is especially curious in light of its own
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actions. On at |east two occasions follow ng the nerger,
Hal | i burton purportedly anmended Dresser Plan 750 without a
witten instrunment signed by the Vice President of Human
Resources. First, on July 16, 1999, Halliburton anmended Dresser
Plan 750 to nanme the Halliburton Conpany Benefits Commttee as
the plan adm nistrator and to vest the power to anmend or
termnate the welfare plans in the Chief Executive Oficer of
Hal | i burton. That anmendnent was signed by Lesar and not by the
Vi ce President of Human Resources. Simlarly, on Decenber 31,
2002, Halliburton nade several anendnents to Dresser Plan 750,
none of which was signed by the Vice President. Thus, as
illustrated by its own actions, even Halliburton has recogni zed
t hat under the anmendnent provision in Dresser Plan 750, the
Dresser wel fare plans may be anended by procedures other than a
writing signed by the Vice President of Human Resources.
b. Amendnent by Ratification

In any event, even if the Vice President’s signature had
been required for section 7.09(g)(i) to anend the retiree
program Halliburton’s subsequent actions served to ratify the

provi sion ex post. See Curtiss-Wight Corp., 514 U S. at 85 (“If

the new plan provision is found not to have been properly
aut hori zed when issued, the question would then arise whether any
subsequent actions, such as the executive vice president’s

letters inform ng respondents of the term nation, served to
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ratify the provision ex post.”); see also 2A WLLI AM MEADE FLETCHER,
FLETCHER CYCLOPEDI A OF THE LAW OF PRI VATE CORPORATIONS § 764. 10 (perm ed.,
rev. vol. 2001) [hereinafter 2A FLETCHER CvcLoPEDIA] (“A corporation
may bind itself by ratifying an act done by an agent of its
subsidiary conpany.”). Under the doctrine of ratification, “[a]
corporation may render itself liable for unauthorized acts of its
of ficers by subsequently ratifying them” 2 FLETCHER CYCLOPEDI A

8 434; see Depenbrock v. Cigna Corp., 389 F.3d 78, 83 (3d Cr

2004) (“The doctrine of ratification provides that an inproperly
aut hori zed anendnent may be ratified ex post by subsequent
acts.”).

Hal | i burton ratified section 7.09(g)(i) as an anendnent to
the Dresser Retiree Medical Programin at |east two ways.?®
First, the sharehol ders of Halliburton and Dresser approved the

mer ger agreenent on June 25, 1998, four nonths after the

8 Halliburton argues that this court cannot consider “parol
evi dence” in determ ning whether section 7.09(g) (i) anended the
Dresser Retiree Medical Program Halliburton is correct that
extrinsic evidence is not adm ssible to interpret unanbi guous
pl an docunents. See ERI SA LAWANSWER Box 2-8 (noting that “[t]he
unanbi guous witten provisions of a plan nust control, and
extrinsic evidence cannot be introduced to vary express terns of
a plan”).

However, evidence that tends to show subsequent
ratification of a plan anmendnent is adm ssible. See 2A FLETCHER
CvcLoPEDIA § 778 (“Where the act of a corporate officer or agent
was unaut hori zed or irregular, any conpetent and materi al
evidence is adm ssible which tends to show a subsequent
ratification by officers having authority to ratify or by
sharehol ders where they may ratify. . . . If the ratification was
inplied, the conduct of the corporate officers and directors
tending to show inplied ratification is adm ssible.”).
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agreenent was executed, thereby ratifying the amendnent to the
extent it was unauthorized. See 2A FLETCHER CYCLOPEDIA 8 764 (“The
sharehol der may ratify unauthorized or irregular acts of the
directors or of other corporate officers . . . by vote at a
sharehol ders’ neeting . . . .”); cf. 2 FLETCHER CYyCLOPEDIA 8§ 437
(noting that the corporation acts through the action of its
shar ehol ders and nmanagi ng board).

Second, Halliburton admnistered its obligations under the
Dresser Retiree Medical Program consistent with section
7.09(g)(i). In the five years follow ng the nerger agreenent,
Hal | i burton nmai ntai ned separate retiree nedical plans for
Hal | i burton and Dresser retirees, and admtted to doing so in a
Novenber 2003 letter to the Retirees. Prior to Novenber 2003,
Hal | i burton never attenpted to anmend the retiree programin a way
that was inconsistent wwth its obligation under section
7.09(g)(i). In fact, Halliburton’s correspondence on the
provi sion shows that the conpany was m ndful of its obligations
under the nerger agreenent. For exanple, Colgan’s February 16,
1999, letter to Ables, one of the Dresser retirees, noted that
Hal | i burton was m ndful of its obligation to naintain the retiree
medi cal plan, except to the extent it made identi cal
nmodi fications to the nedical plans for simlarly situated active
enpl oyees. Therefore, to the extent it is necessary,

Hal | i burton’s ex post actions ratified section 7.09(g)(i) as a
val id plan anendnent.
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B. Enforceability of Section 7.09(g)(i) as a Plan Anendnment

1. Effect of the No-Third-Party-Beneficiary O ause

Hal | i burton nmai ntai ns that under the plain | anguage of the
no-third-party-beneficiary clause in section 10.07 of the nerger
agreenent, the Retirees cannot enforce any provision of the
agreenent, including section 7.09(g)(i). Halliburton argues that
even assum ng the agreenent anended the Dresser Retiree Medical
Program only the parties to the nerger agreenent and the
directors designated in section 10.07 were entitled to enforce
section 7.09(g) (i), and the three-year w ndow within which the
directors could do so has expired.

We cannot agree. First, Halliburton’s contention that the
Retirees are precluded by section 10.07 from enforcing section
7.09(g) (i) wongfully equates a plan participant’s enforcenent of
a plan right under ERISA with a third party’s enforcenent of a
provision in a contract. The Retirees are not seeking to enforce
a breach of contract claimunder the nerger agreenent. As they
recogni ze, principles of preenption prevent them from doing so.

Metro. Life Ins. Co. v. Taylor, 481 U S 58, 62 (1987) (holding

that a contract claimis preenpted by ERISA if the claim
“relate[s] to [an] enpl oyee benefit plan”). Instead, they seek a
clarification of their rights to future benefits under the terns
of the retiree program See 29 U S. C § 1132(a)(1)(B) (stating

that a civil action may be brought by a participant or
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beneficiary under ERI SA “to enforce his rights under the terns of
the plan, or to clarify his rights to future benefits under the
ternms of the plan”). The detailed provisions of § 1132(a)(1)(B)
“set forth a conprehensive civil enforcenent schene” that was

“Intended to be exclusive.” Pilot Life Ins. Co. v. Dedeaux, 481

US 41, 54 (1987). Sinply put, enforcenent of a plan’s
provi sions, including any anmendnents thereto, falls exclusively

in ERISA" s renedi al schene. See Mdrales v. Pan Am Life Ins.

Co., 914 F.2d 83, 87 (5th Cr. 1990) (“ERISA's civil enforcenent
provi sion creates an exclusive renedi al schene focusing on the
ternms of the plan.”). To adopt Halliburton’s argunent that a
provision in a contract, or nore specifically, a no-third-party-
beneficiary clause, can trunp rights prescribed by ER SA woul d
fly in the face of the exclusive renedial schene prescribed by
Congress for plan participants and beneficiaries to enforce

ri ghts under enployee benefit plans.® Cf. Dallas County Hosp.

° Halliburton relies on two cases, neither of which is
controlling here. First, Halliburton cites In re Fairchild
Indus., Inc. & GW Invs., Inc., ERISA Litig., 768 F. Supp. 1528,
1533 (N.D. Fla. 1990), a case in which the district court
rejected the plaintiff’s argunent that a purchase agreenent
constituted a plan anendnent “[b]ecause ERI SA prohibits the
anendnent of an enpl oyee benefit plan through informal witten
docunents, or by any other neans except as specified in the plan
docunents thensel ves . " The court noted that its
conclusion was “buttressed by the contracting parties’ clearly
expressed intent not to create any third party rights by
executing the agreenent.” 1d. at 1533.

The district court’s reliance on the no-third-party-
beneficiary clause was not dispositive to its holding; rather, it
relied on the informality of the purported anmendnent and the fact
that the anmendnent was not executed in accordance with the plan
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Dist. v. Assocs.’ Health & Welfare Plan, 293 F. 3d 282, 289 (5th

Cr. 2002) (stating that whether a party is a beneficiary under a
contract, which is not itself an ERI SA plan, “is of no rel evance
in determning whether it is an ERI SA beneficiary”).

Second, Halliburton’s claimthat only certain parties were
entitled to enforce section 7.09(g)(i) for a three-year period is
not supported by the express |anguage in the nerger agreenent. 1
Section 10.07 provides that notwithstanding its prohibition on

third-party beneficiaries, certain directors are entitled “to

docunents, concluding that “the Purchase Agreenent coul d not

|l egally operate to anend the plan docunents.” 1d. Such is not
the case here, where the parties executed section 7.09(g)(i) in
accordance with the anmendnent procedures in Dresser Plan 750. In

addition, to the extent In re Fairchild holds that ERI SA i nposes
formalities on plan anmendnents, the Suprene Court rejected such
an approach in Curtiss-Wight Corp., 514 U S. 73.

Mor eover, we cannot give any weight to Halliburton’s
reliance on LaFata v. Raytheon Co., 147 F. App’ x 258, 261 (3d
Cr. 2005) (unpublished), because that decision has nothing to do
w th anendnents to an ERI SA pl an.

10 Before the district court, Halliburton initially took
the position that section 7.09(g)(i) of the nerger agreenent had
in fact amended the plan, but that it had done so for only a
three-year period. See 8 R 292-306, Am Conpl. 9§ 16 (stating
that “[c]ertain provisions of the Halliburton/Dresser Merger
Agr eenent descri bed perm ssi ble anendnents to Dresser’s welfare
benefit progranms during a three-year period follow ng the
effective date of the nerger”); 1d. 1 31 (“The Merger Agreenent
contains certain provisions that limted Halliburton’s ability to
change or termnate the Dresser Retiree Program benefits for a
period of three years.”); id. 1 33 (“As a result of these
provisions [including section 7.09(g)(i)], Halliburton commtted
to maintain the Dresser Retiree Program save for changes
consistent with changes to the benefits of ‘simlarly situated
active enployees,’” for a period of three years.”). In front of
this court, however, Halliburton has argued that the nerger
agreenent did not anend the retiree program but that if it did,
it did so for only three years pursuant to section 10.07.
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enforce the provisions of Sections 7.09 and 7.13 on behal f of

[ Dresser’s] officers, directors, and enpl oyees” during the three-
year period followng the effective date of the nerger. The
problemwi th Halliburton’s argunent is that it does not give
effect to the | anguage in section 7.09(g)(i), the provision
directed at the retiree nedical plan. The explicit |anguage in
section 7.09(g) (i) does not contain any tenporal limtation on
its enforcenent and does not disclaimenforcenent by plan
participants. Rather, it sinply states that Halliburton shal
cause the Surviving Corporation to take all corporate action
necessary to maintain the Dresser Retiree Medical Program
“except to the extent that any nodifications thereto are
consistent with changes in the nedical plans provided by
[Hal I'i burton] and its subsidiaries for simlarly situated active
enpl oyees.”

A conparison of section 7.09(g)(i) with the section
succeeding it, section 7.09(h), provides further support that the
parties did not intend to i npose any enforcenent |imtations on
the retiree program other than the one expressly provided for in
section 7.09(g)(i). Section 7.09(h) requires Halliburton to
provi de Dresser enployees with benefits conparable to simlarly
situated Halliburton enpl oyees “until the third anniversary of
the effective tinme” of the nerger agreenent. Section 7.09(h) is
significant because it illustrates that the parties knew how to
limt the duration of Halliburton's obligation for Dresser
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enpl oyees, in connection with section 10.07 of the agreenent. In
drafting the sections in 7.09, the parties carefully drew a
di stinction between enpl oyees and retirees. To construe
“enpl oyees” in section 10.07 to include “retirees” in order to
i npose a three-year limtation on the obligations under the
retiree programwoul d render section 7.09(g) (i) meani ngl ess and
unnecessary in light of section 7.09(h). W decline to read a
three-year requirenent into section 7.09(qg)(i).

2. Consequences of the Plan Anmendnent

Finally, Halliburton m sconstrues section 7.09(g)(i) as a
grant of “permanent benefits.” Halliburton argues that section
7.09(g) (i) violates the prohibition in the nerger agreenent on
vested benefits and that, in any event, there is no clear
intention to vest benefits under section 7.09(g)(i) as required

by Spacek v. Mar. Ass’'n, 134 F.3d 283, 293 (5th Cr. 1998),

abr ogat ed on ot her grounds by, Cent. Laborers’ Pension Fund v.

Heinz, 541 U S. 739 (2004). Section 7.09(g)(i) states that

Hal | i burton nust maintain the Dresser Retiree Medical Program
“except to the extent that any nodifications thereto are
consistent with changes in the nedical plans provided by
[Hal I'i burton] and its subsidiaries for simlarly situated active
enpl oyees.” To argue that this provision constitutes vesting
anpunts to a m sunderstanding of what it neans to “vest” a right

or benefit under ERI SA. An enployer “vests” a benefit under
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ERI SA when it intends to confer unalterable and irrevocabl e
benefits on its enployees, and it does so by using clear and

express | anguage. See Spacek, 134 F.3d at 293 (stating that

“courts may not lightly infer an intent on the part of a plan to
voluntarily undertake an obligation to provide vested,

unal terable benefits”) (internal alterations, quotation marks,
and citation omtted). Nothing in section 7.09(g)(i) requires
Hal |l iburton to nmaintain the retiree programindefinitely; rather,
Hal |l iburton is free, at any tine and for any reason, to anend or
termnate the program as long as it does the sane for its
simlarly situated active enpl oyees.!! Because Halliburton may

nmodify or termnate the program the benefits have not vested.

See Murphy v. Keystone Steel & Wre Co., 61 F.3d 560, 565 (7th
Cr. 1995) (“If a contract provides that benefits can be
term nated, then those benefits do not vest.”).

Nor is it problematic that section 7.09(g)(i) precludes
future anendnent or term nation of the plan, except as consistent

wth the provision’s terns. Enployers generally are free under

11 Accordingly, section 7.09(g)(i) does not violate the
other ternms in the nerger agreenent. Sections 4.13(j) and
5.13(j) of the agreenent nake clear that the nerger agreenent
does not “create or give rise to any additional vested rights.”
Under section 6.02(a)(i) and (b)(i) of the agreenent, Dresser and
Hal | i burton covenanted not to anmend any enpl oyee benefit plans to
vest any enpl oyee benefits under such plans. That section
7.09(g) (i) amended the Dresser Retiree Medical Programis not
i nconsi stent with these provisions because the anendnent does not
give rise to vested rights, but nerely limts the way in which
Hal | i burton can anend or termnate the retiree program
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ERISA to nodify or termnate plans, but if the plan sponsor cedes
its right to do so, it will be bound by that contract. See

Vasseur v. Halliburton Co., 950 F.2d 1002, 1006 (5th Cr. 1992);

see also Hughes v. 3M Retiree Med. Plan, 281 F.3d 786, 790 (8th

Cir. 2002) (“An enployer offering welfare benefits may
unilaterally nodify or termnate benefits at the enployer’s

di scretion, so long as the enployer has not contracted an
agreenent to the contrary.”); 2 McHAEL J. CaNaN, QUALI FI ED RETI REMENT
PLANS § 24:134 (2006) (“[Welfare benefit plans] can be anended or
term nated by the enployer provided there is no contractual
obligation that prevents such an anendnent.”). This court has
recogni zed that a reservation-of-rights clause in a plan
docunent, which allows a conpany to anend or termnate a plan at

any tinme, “cannot vitiate contractually vested or bargai hed-for

rights. To conclude otherwi se would all ow the conpany to take

away bargained-for rights unilaterally.” 1Int’l Ass’n of

Machi ni sts & Aerospace Workers v. Masonite Corp., 122 F.3d 228,

233 (5th Gr. 1997) (enphasis added).

We decline to allow Halliburton to unilaterally take away
the “bargai ned-for rights” that Dresser and Halliburton
negoti ated and nmade on the retiree programas part of their
merger agreenent. The parties were free to inpose contractual
obligations on the right to anend or term nate the Dresser
Retiree Medical Program and they did. See id. Because of these
limtations, Halliburton cannot alter the retiree program except
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as consistent with the plan as anended by section 7.09(qg) (i).
I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the Anended Order on

Partial Summary Judgnent of the district court.
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