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Dani el Wayne Collins pleaded guilty to a bill of information
charging himw th conspiracy to possess with intent to distribute
50 granms or nore of nethanphetam ne or 500 grans or nore of a
m xture or substance containing a detectable anount of
nmet hanphetam ne, in violation of 21 U S.C. 8§ 846, and possession
of a firearmin furtherance of a drug-trafficking crine, in
violation of 18 U S.C. 8 924(c)(1)(A(i). The district court

sentenced Collins to consecutive prison terns of 168 nonths and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 06-30009
-2

60 nmonths and to concurrent supervised-release terns of three
years.

Collins contends that the district court erred in concl uding
that 8 924(c)(1)(A), the sentencing provision for his firearm
of fense, required the inposition of a five-year mandatory m ni mum
prison termwhen he was subject to a greater mandatory m ni mum
prison termfor the predicate drug-trafficking offense. This
argunent is based on the initial “exception” clause of
8 924(c)(1)(A), which states that, “[e]xcept to the extent that a
greater m ninmum sentence is otherwi se provided by this subsection

or by any other provision of law,” a person who uses or carries a
firearm or possesses a firearmin furtherance of, a drug-
trafficking offense or crine of violence, is subject to various
mandatory m ni mum prison terns.

“The appropriate starting point when interpreting any

statute is its plain neaning,” which nmay be ascertai ned by both
the “particular statutory | anguage at issue, as well as the

| anguage and design of the statute as a whole.” United States V.

Elrawy, 448 F.3d 309, 315 (5th Gr. 2006) (citations and internal
quotation marks omtted). Three sister circuits have held that
the “exception” clause of 8 924(c)(1)(A) does not permt a
district court to consider a sentence bel ow the mandatory m ni mum
sinply because a defendant’s predicate conviction carries a
mandat ory m ni mnum sentence greater than the mandatory m ni num

sentence that applies under § 924(c). See United States v.
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Al ani z, 235 F.3d 386, 387-89 (8th Gr. 2000); see also United

States v. Studifin, 240 F.3d 415, 421-23 (4th Cr. 2001)

(adopting analysis of Alaniz); United States v. Jolivette, 257

F.3d 581, 586-87 (6th Gr. 2001) (sane). Wth respect to 8
924(c) (1) (A’ s exception for a “greater m ni num sentence”
prescribed by “any other provision of law,” the Fourth Crcuit
reasoned that such | anguage “provides a safety val ve that woul d
preserve the applicability of any other provisions that could
I npose an even greater mandatory m ni mum consecutive sentence for
a violation of 8§ 924(c).” Studifin, 240 F.3d at 423. The
| anguage was interpreted as “sinply reserving the possibility
t hat anot her statute or provision mght inpose a greater m ni num
consecutive sentencing schene for a 8 924(c) violation, and not
as negating the possibility of consecutive sentencing in”
circunstances in which a defendant faces a greater mandatory
m ni mum sentence for a predicate drug-trafficking or crinme-of-
vi ol ence offense. 1d. The court in Al aniz also pointed out that
an interpretation like Collins’s would be “illogical” because it
“woul d punish those guilty of severe [predicate] offenses nore
leniently, and those guilty of |ess severe sentences nore
stringently.” Alaniz, 235 F.3d at 389.

We find the rationale of these decisions convincing.
Al t hough the exception for a “greater m ni num sentence .
otherwi se provided . . . by any other provision of law is not a

nmodel of clarity, the rest of the sentence in which it appears
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refers to a person who has either used or carried a firearm

during and in relation to, or possessed a firearmin furtherance
of, a crinme of violence or drug-trafficking crine. 1In construing
the “exception” clause in the context of the “language and design

of the statute as whole,” see Elrawy, 448 F.3d at 315, it is

reasonable to read the phrase “any other provision of |aw as

referring to | egal provisions outside the confines of §8 924(c)
that concern firearm possession in furtherance of a crine of

vi ol ence or drug-trafficking crine. Accordingly, we adopt the

analysis of Alaniz, Studifin, and Jolivette and hold that

8 924(c)(1)(A) does not permt a sentence below five years for
that offense in the circunstances of Collins’ s case.

Collins contends that the district court abused its
discretion in denying his request for funds to hire mtigation
i nvestigators for sentencing purposes, pursuant to 18 U S. C
8 3006A(e)(1). He maintains that further investigation would
likely to have led to mtigating evidence that woul d have
warranted a sentence bel ow the guideline range, especially with
respect to head trauma he had suffered as a child. W reviewthe
deni al of a request for appointnent of an expert or specialist

under 8 3006A(e) (1) for abuse of discretion. United States v.

Hardin, 437 F.3d 463, 468 (5th Gr. 2006). Because nost of the
personal factors cited by Collins were discussed in his
Present ence Report, and because Collins has not denonstrated that

the failure to grant funds for an investigator prejudiced him
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see, e€.0., United States v. Bertling, 370 F.3d 818, 820 (8th Cr

2004), Collins has not shown that the district court abused its
di scretion.

Coll'ins has not shown clear error with respect to the
district court’s refusal to grant a two-level reduction based on
Collins’s alleged “mnor” offense role under U . S.S.G § 3Bl1.2(Dhb).

See United States v. Villanueva, 408 F.3d 193, 203 (5th Cr.),

cert. denied, 126 S. C. 268 (2005). Although Collins’s

coconspirators may have been involved with greater quantities of
met hanphet am ne than he was, his possession of four ounces of
met hanphet am ne, as well as of a firearm and ot her drugs,

refl ected that he was not “peripheral” to the advancenent of the
conspiracy. See id. at 204.

Collins contends that the sentence was “unreasonabl e”
because the district court should have considered a prison term
of less than five years for the 8 924(c)(1)(A) (i) offense
(because of the “exception” clause in 8 924(c)(1)(A)) and because
the denial of funds for a mtigation investigator prevented the
district court fromgiving due consideration to mtigating
evi dence that woul d have warranted a sentence outside the
gui del i ne range. Because those two contentions are neritless,
Coll'ins has not rebutted the presunption that the sentence, which

was within the guideline range, was reasonable. See United

States v. Alonzo, 435 F.3d 551, 554 (5th Cr. 2006).

For the foregoing reasons, the convictions and sentences are

AFFI RVED.



