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Before SMTH, WENER, and OANEN, Ci rcuit Judges.
PER CURI AM:

This appeal arises out of Louisiana Enterprise G oup,
L.L.C s (“LEG) operation of a Defendant-Appellee Ford Mtor Co.
(“Ford”) dealership in Durant, Gklahoma — Durant Ford Lincoln
Mercury Sales, Inc. (“the Dealership”). Plaintiff-Appellant Roy
C. Jackson (“Jackson”) was a nenber/manager of LEG and operated
the dealership on behalf of LEG LEG originally invested

$220, 000. 00 in the Deal ership. O that sum Jackson personally

"Pursuant to 5THQOR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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contri buted $125, 000. 00.

On May 31, 2001, less than a year after entering into the
deal ership agreenent, Ford and LEG agreed that Ford would
repurchase LEGs interest in the Deal ership for $220, 000.00, and
that, in return, LEG would resign its operation of the deal ership
and execute a release in favor of Ford. On July 10, to fulfil
its obligation, Ford issued a $220,000.00 check to LEG as
paynment-in-full for LEGs interest. The check was mailed to Kim
McTurner, another nenber of LEG and deposited in LEG s bank
account . Shortly thereafter, Jackson received a portion of the
$220, 000. 00 — either $63,245.67 or approxi mately $68,000. 00! —
from LEG s bank account. McTurner wote the check for that
paynent .

After LEG s resignation, Ford s Deal er Devel opnent Regi ona
Manager (“the Manager”) conducted an exit interview with Jackson.
During the interview, the Manager used a standard “Operator Exit
Assessnent” form (“the Exit Assessnent”) on which the Mnager
checked a blank to indicate that he would recomend Jackson for
anot her operator position and acknow edged that “Jackson could be

successful as a . . . Qperator.”

YIn his deposition taken May 9, 2005, Jackson testified
t hat he received approxi mtely $68, 000. 00; however, in a
decl aration executed March 16, 2006, Jackson declared he only
recei ved $63, 245. 67.



In Septenber 2004, Jackson filed a petition in Louisiana
state court asserting clains for breach of contract and return of
his initial investnent.? This action was subsequently renoved to
the district court.

I n Novenber 2005, the nmagistrate judge entered a Report and
Recommendati on recomendi ng that sunmary judgnent be granted in
Ford's favor as to Jackson’s breach of contract claim because
the Exit Assessnent did not create a contractual relationship
between the parties or any attendant contractual obligations. In
January 2006, over Jackson’s objections, the district court
adopted the Report and Recommendation and granted summary
judgnent in Ford s favor on the breach of contract claim

In March, the nmagistrate judge entered a Second Report and
Recommendati on recommendi ng that summary judgnent be granted in
Ford’ s favor on Jackson’s reinbursenent claim In May, w thout
objection from Jackson, the district court adopted the Second
Report and Recommendati on and granted summary judgnment in Ford’ s
favor on the reinbursenent claim Jackson now appeals both of
the district court’s rulings.

Summary judgnent is appropriately granted when there is no

2 |n addition, Jackson asserted a clai munder the Louisiana
Unfair Trade Practices Act. The district court dismssed this
cl ai mas having prescribed and Jackson has not appealed this
ruling. Thus, we do not address it.
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genui ne issue of material fact and the noving party is entitled
to judgnment as a matter of law.® |f the noving party establishes
its initial burden of denonstrating the absence of a materia
fact issue, the nonnoving party who bears the burden of proof at
trial nust sufficiently establish that there is a material fact
i ssue concerning the essential elenents of its cause of action.*
W review a grant of summary judgnent de novo.°®

A party’'s failure to object tinely in witing to a
magi strate judge’'s report and reconmendation rel egates the appeal
of a district court’s adoption thereof to plain error review?®
In review ng an appeal under the plain error standard, we “have

discretion to correct unobjected-to (forfeited) errors that are

plain (‘clear’ or ‘obvious’) and affect substantial rights.”” 1In
exercising our discretion, we should be mndful of those errors
af fecting substantial rights “if the error seriously affects the

fai rness, integrity or public reputation of judicia

®Fed. R Civ. Proc. 56(c).

“ Forsyth v. Barr, 19 F.3d 1527, 1533 (5th Cr. 1994).

®> Lejeune v. Shell G1 Co., 950 F.2d 267, 268 (5th Cr
1992) .

 Dougl ass v. United Servs. Auto. Assoc., 79 F.3d 1415,
1428-29 (5th Cir. 1996).

"1d. at 1424 (enphasis in original).
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proceedings.”® Therefore, we review the district court’s first
summary judgnent de novo and the second summary judgnent for
plain error.

Under Louisiana law, “a contract is an agreenent by two or
nmore parties whereby obligations are created, nodified, or
extinguished.”® An obligation is a legal relationship whereby a
person binds hinself to render a performance in favor of
another.® The Exit Assessnment failed to create any obligations
on behalf of Ford. Instead, it was sinply a standard one-page
assessnent form in which the Manager personally reconmmended
Jackson for an operator position at another deal ership. It, in
no way, obligated Ford to do anyt hing.

Additionally, Ford executed the release with LEG not
Jackson. Pursuant to the release, Ford agreed to and did remt
t he $220,000.00 to LEG not Jackson. The $220,000.00 check was
sent to MTurner, a nmenber of LEG who, |ike Jackson, was a
signatory to LEG s resignation and rel ease. The $220, 000 check
was then deposited in LEG s bank account.

Nowhere in LEGs resignation or release did LEG specify

8 1d. (quoting United States v. O ano, 507 U S. 725, 736
(1993)).

® La. Gv. Code art. 1906.

0 1d. art. 1756.



where or to whom the $220,000.00 was to be sent. Rat her, these
docunents only indicated that Ford was to pay LEG the entire
$220, 000. 00. Moreover, the dealership agreenent is silent as to
where or whom Ford nust send these suns. Lastly, LEG s articles
of organization do not |imt any of its nenbers authority to
deposit checks into its bank account. Ford did what it agreed to
do —return LEGs initial investnent to it.

Moreover, even if Ford had acted inappropriately, by
acquiring know edge of Ford's actions and failing to repudiate
Ford s actions wuntil Septenber 2003 — over two years after
Jackson received a portion of the $220,000.00 —Jackson ratified
both Ford and MTurner’s actions. Therefore, based on the
applicable |law and our extensive review of the parties’ briefs
and the record on appeal, we conclude that the district court did
not conmt any error. Accordingly, we affirm the sunmary

judgnents of the district court in favor of Ford.

AFF| RMED.

13 As Towing Co. v. P & A Wll Service, Inc., 642 F.2d
756, 758 (5th Gr. 1981).




