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UNI TED STATES OF AMERI CA,
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DONNI E JERVAI NE LEW S, al so known as D- Lew,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(2: 04- CR-20145-5)

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Havi ng pleaded guilty, Donnie Jernmaine Lewis appeals his
conviction and 235-nonth sentence for conspiracy to distribute 50
grans or nore of cocaine base, in violation of 21 U S C. § 846.

For the first tinme on appeal, Lewi s chall enges the sufficiency
of his plea agreenent’s stipulated factual basis, maintaining: it
failed to establish the essential elenments of the crinme of
conspiracy; and it was underm ned by his subsequent statenents.

Lews failed to raise this challenge during his gquilty-plea

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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colloquy and did not attenpt to withdraw his plea. Accordingly,
our reviewis for plainerror only. See United States v. Vonn, 535
U. S 55, 59 (2002); United States v. Angel es-Mascote, 206 F. 3d 529,
530 (5th Gr. 2000). Under such review, Lewi s nust show a cl ear or
obvi ous error that affected his substantial rights. E. g., Angel es-
Mascote, 206 F.3d at 530. Even then, we retain discretion to
correct the error; ordinarily, we wll not do so unless it
seriously affects the fairness, integrity, or public reputation of
judicial proceedings. Id.

In his stipulation, Lewws admtted that, over the course of
approximately six years, he conspired with his co-defendant and
others to distribute a controlled substance. Lewis did not
subsequently dispute this adm ssion. Therefore, he fails to
establish plain error. See United States v. Mdirgan, 117 F.3d 849,
853 (5th Gr. 1997) (“To establish a drug conspiracy in violation
of 21 U S.C. § 846, the governnent nust prove ... (1) an agreenent
existed to violate narcotics |aws, (2) the defendant knew of [it],
and (3) the defendant voluntarily participated init.”).

As Lewis properly concedes, his challenge to our court’s
presunpti on of reasonabl eness afforded a sentence i nposed within a
properly-cal cul ated guidelines range is foreclosed. Ritav. United
States, 127 S. . 2456 (2007); United States v. Al onzo, 435 F. 3d

551, 554-55 (5th Gr. 2006).



Lewws also properly concedes his challenge based on the
gui del i nes sentencing disparity between cocaine and crack offense
|l evels is foreclosed by United States v. Leatch, 482 F.3d 790 (5th
Cr. 2007). He raises it only to preserve its possible further
revi ew.
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