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PER CURI AM *

J. Houston Bosley and Deborah Bosley appeal the district
court’s grant of summary judgnent in favor of appellee Geat
Nort hern | nsurance Conpany. The court determ ned t hat the Bosl eys’
suit for danages was untinely filed because of a clause in their
i nsurance policy inposing a one-year limtation on all |egal action

agai nst Great Northern. Because we find that there is a genuine

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.
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issue of material fact as to whether Geat Northern waived the
protection of the limtation clause, we REVERSE the district
court’s grant of sunmary judgnent.

We review the district court’s grant of sunmary judgnent de
novo, applying the sane standard as did the district court.
Terrebonne Parish Sch. Bd. v. Mbile Gl Corp., 310 F.3d 870, 877
(5th CGr. 2002). Summary judgnent is proper if the materials
before the court show that there is no genuine issue as to any
material fact, and that the noving party is entitled to judgnent as
a matter of law See FED. R CQGvVv. P. 56(c). On appeal, we construe
all facts and inferences in the light nost favorable to the
nonnmovi ng party. Cooper Tire & Rubber Co. v. Farese, 423 F. 3d 446,
454 (5th Gir. 2005).

The Bosleys believe that they are entitled to additional
paynment from their insurance conpany for danages occasioned by a
stormon Septenber 1, 2001. They do not challenge the validity of
the limtations clause in their insurance policy, but they argue
that Great Northern effectively waived the protection of that
clause by lulling the Bosleys into believing that their clains
woul d be settled wi thout the need for suit.

Under Louisiana law, an insurer can waive a time [imtation
contained in its policy. Smth v. Metro. Prop. & Cas. Ins. Co.
868 So.2d 57, 59 (La. C. App. 2003). The waiver “can be express

or tacit, as evidenced by the conduct on the part of the insurer.”



| d. Tacit waiver may be found where, for exanple, the insurer
continues negotiations with the insured and thereby induces the
insured to believe the claimw || be settled, or where the insurer
makes an unconditional offer of paynent. ld. (citing Lima v.
Schm dt, 595 So.2d 624, 634 (La. 1992); Giffin v. Audobon I|nsur.
Co., 649 So.2d 72, 74 (La. Ct. App. 1994)).

The district court believed that the theory of waiver was
sinply not supported by the authority cited, see Menorandum Rul i ng
of March 3, 2006, but it is clear to us that Smth and the other
cases presented to this court plainly hold that where an insurer
“lulled [the insured] into believing that the clains she filed were
not going to be contested or woul d be settled w thout the need for
suit,” the insurer has waived the protection of the limtation
clause. Smth, 868 So.2d at 60.

To denonstrate that Geat Northern tacitly waived this
protection, the Bosleys presented a check they received fromG eat
Nort hern on Novenber 13, 2001, which reads: “I N SETTLEMENT OF STORM
DAMACE LESS $1, 000 DED. PARTIAL.” They contend that this | anguage
indicates that the check was only a partial paynent, wth
addi tional paynent to follow. They also presented to the district
court the Affidavit of J. Houston Bosley hinself, in which M.
Bosl ey alleges that he and his wi fe had “nunerous conmmuni cati ons”
wth M. Andy Tippett, an adjuster from Geat Northern, who

acknowl edged that the insurer still owed the Bosleys additiona



money. This affidavit is made sonewhat nore credible in Iight of
addi tional evidence, including deposition testinony and internal
reports from Geat Northern, which suggest that M. Tippett did
i ndeed believe that the conpany intended to pay the Bosleys
addi ti onal noney.

Great Northern does not disagree that an insurer can, by its
actions, tacitly waive the protection of a limtations clause
I nstead, it tries to distinguish the case law on its facts, and
illustrate why no wai ver occurred in this instance. |n our view,
the parties’ conflicting sunmary judgnent evidence only illustrates
that there is i ndeed a genui ne i ssue of material fact as to whet her
wai ver occurred. For this reason, summary judgnent was
i nappropriate. Accordingly, we REVERSE the district court’s grant
of summary judgnent and REMAND for further action consistent with

t hi s opinion.



