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PER CURI AM *

This case cones before us for a second tine on appeal.

Finding no error, we affirm
| .

Janes Cain was convicted followwng a jury trial of being a
felon in possession of a firearm possession with intent to
di stribute cocaine base, and using, carrying, and brandishing a
firearmduring and in relation to a drug trafficking crinme. Prior
to his first sentenci ng hearing, the Governnent requested an upward

departure in the light of Cain’s threats to the police and the

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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public during his apprehension, his use of afirearmto facilitate
his drug crine, and his lengthy crimnal history. The district
court declined to inpose a departure, finding that to do so would
violate the Sentencing Quidelines, but awarded the naxinum
Qui del i ne sentence. Cain was sentenced to 115 nonths on the fel on-
I n-possession count and the intent to distribute count, the terns
to run concurrently, and to a mandatory m ni nrumterm of 84 nonths
of i nprisonnment on the use of a firearmcount, to run consecutively
to the sentence on the other two counts. Cain appealed and we
affirmed his conviction, but vacated and remanded for resentencing
on the basis that the sentence had violated Cain’s Sixth Arendnent
rights because of a three-point enhancenent under U S S. G 8§
3AL. 2(b).

At the comencenent of Cain’s post-Booker resentencing, the
district court stated that it was considering exercising its
discretion to depart upwardly fromthe Guidelines. The district
court listed Cain’s past offenses, noting that he had been
convicted of a new offense every year or two since the age of
t wel ve. It further noted that many of his convictions were for
violent or drug offenses. The district court also recogni zed that
Cain’s nost recent offense occurred |l ess than two years follow ng
his release fromcustody for possession of cocaine. It expressed
its intention, in inposing the original sentence, to provide Cain
wth “a nore structured life” and with an opportunity for

rehabilitation.



The district court then heard argunents fromboth the defense
and the prosecution, and engaged in a lengthy dialogue with Cain
hinmself regarding his crimnal history and his behavior while
incarcerated for the instant offense. It also noted that Cain had
been the subject of three incident reports since his inprisonnent.
The court concluded that the shorter sentences that Cain had
received on state convictions had clearly not benefitted him

The district court then re-conputed the CGui deli ne sentence for
Cain’s offenses and noted that it did not take into account the
mul ti pl e of fender sentence for which Cain woul d have been eligible
in state court. The court then reiterated Cain’s significant
crimnal record and enphasi zed that a | engt hy sentence woul d permt
himto have long-term drug, nental health, and anger managenent
counsel i ng.

The district court concluded by reinposing the original
sentence. In making its ruling, the court said “[t]his sentence
reflects ... the seriousness of [Cain’s] prior convictions, the
seriousness of what he would be facing if he was under a state
schene for nultiple offender status, as well as the strong
consi derations of Section 3553 of the United States Code, Title 18

in the areas [sic] of recidivism”



.

On appeal, Cain contends that the district court violated 18
U S C 8 3553(a)(6) by commenting on the sentence Cain would have
received in state court for analogous conduct; and that the
district <court’s upward departure from the guidelines at
resentenci ng was “presunptively vindictive.” Because Cain raised
no objection to the sentence before the district court, we review
for plain error. Under this standard, Cain nust denonstrate clear
or obvious error that affected his substantial rights. United

States v. Fernandez-Cusco, 447 F.3d 382, 385 (5th Cr. 2006).

Nei t her of Cain’s clainms support his position that his sentence was
clearly erroneous.
A

Cain first argues that the district court’s consideration of
t he anal ogous state court sentence was plainly erroneous. However,
as Cain hinself notes, this court has not yet addressed the effect
of the district court’s consideration of state sentencing practices
as a basis for a non-guidelines sentence. Even assum ng, arguendo,
that we agree wth the Fourth and E ghth Crcuits that
consideration of state penalties is an inproper application of §

3553(a)(6),”" we are reluctant to say that the district court’s

" See United States v. Jerem ah, 446 F.3d 805, 807-08 (8th
Cir. 2006) (state and federal offenders are not simlarly situated
for sentencing purposes); United States v. O ark, 434 F. 3d 684, 687
(4th Cr.), cert. denied, UusS _ , 126 S .. 2054 (2006) (“The

sol e concern of section 3553(a)(6) is with sentencing disparities
anong federal defendants”) (enphasis omtted).
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error was plain, given the | ack of guidance fromour court on this
questi on.

Even if, however, the district court’s error had been plain,
Cai n cannot denonstrate that his substantial rights were affected.
The district court reiterated repeatedly that he felt that a
| engt hy sentence was necessary to prevent recidivismgiven Cain’s
extensi ve and serious crimnal record, and to provide Cain with the
opportunity to wundergo the long-term psychological and drug
counseling that would be necessary for his rehabilitation. This
reasoning is sufficient to support the inposition of a non-

Qui del i nes sent ence. United States v. Smith, 440 F.3d 704, 707

(5th Gr. 2006). The district judge has twi ce given Cain the sane
sentence, and Cain has offered us no reason to believe that the
outcone of a third sentencing would be any different. W therefore
find that Cain has failed to establish plain error.
B

Cain next argues that the district court erred in inposing a
hi gher sentence on renmand, based on the sane Presentence
| nvestigation Report. He clainms that because the district court
i nposed a hi gher sentence based on the sane crimnal history, this
court should presune that the increase was vindictive. e
di sagr ee.

“The purpose of the presunption [of vindictiveness] is to
protect litigants from fear of judicial retaliation following a

successful appeal.” United States v. Reinhart, 442 F.3d 857, 860

5



(5th Cr.), cert. denied, us _ , 127 S.Ct. 131 (2006). A

presunption of vindictiveness does not arise unless the record
indicates a “reasonable |likelihood” of vindictiveness. |d. Cain
has failed to point to anything in the record that would indicate
vi ndi ctiveness on the part of the district court. |In fact, we have
specifically held that a district court’s exercise of its post-
Booker discretion to upwardly depart based on §8 3553(a) is “plainly
a valid reason” for a sentencing increase. 1d. (internal quotation
mark omtted). The record reflects that the district court
expressly recognized its new discretion in calculating the
Qui del ines sentence, and provided a thorough analysis of the 8§
3553(a) factors in determ ning that a non-CGui delines sentence was
appropri ate. We find neither vindictiveness, nor error in the
district court’s decision to reinpose Cain’s original sentence.
L1,

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.



