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WENER, Circuit Judge:

Def endant - Appel | ant Nyron Jones was convicted by a jury of
unl awful possession of a firearm by a convicted felon. Jones
grounds his appeal of this conviction in the assertedly erroneous
ruling of the district court that allowed the governnment to
i ntroduce evidence of a prior conviction for the sane crine
comm tted under circunstances virtually identical to those alleged
in this case.

Al so, at the tinme of his arrest, Jones was serving a term of
supervised release related to his prior firearns conviction and

thus was subject to revocation of release and reinprisonnent
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(“revocation sentence”) for violating the terns of his rel ease.
Jones received the statutory maxi numtwo-year revocati on sentence,
whi ch he now appeal s as unreasonabl e.

.  FACTS & PROCEEDI NGS

In 2002, a New Oleans police officer saw Jones renove a
handgun from his front waistband and place it under a house.
Jones, who had an earlier felony conviction for robbery, was
arrested and subsequently charged wth unlawful possession of a
firearm by a convicted felon under 18 U S C. 8 922(g)(1). He
pl eaded guilty and was sentenced to 33 nonths of inprisonnent and
three years of supervised rel ease.

Only four nonths into his supervised release followng his
conpletion of that termof inprisonnent, Jones was again arrested
and again charged with being a felon in possession of a firearm
under 18 U S.C. 8§ 922(g)(1). At Jones’s trial on this second
firearms charge, New Oleans Police Detective Brian Pollard
testified that, while in a police car on a night patrol, he saw
Jones adjust an object in his front waistband. Suspecting that
object to be afirearm Detective Pollard got out of the patrol car
and approached Jones, who, according to Detective Pollard, fled
into an all ey between two houses. Detective Pollard testified that
he foll owed Jones into the alley and saw hi mrenove an object from

his waistband and toss it under one of the houses. Shortly



thereafter, Detective Pollard recovered a handgun from underneath
t hat house.

Jones’s cousin, Keva Peters, was present when Jones was
arrest ed. At Jones’s trial, Peters contradicted Detective
Pollard s testinony, stating that he and Jones were standi ng on t he
porch of a house when Detective Pollard approached, and that Jones
was questioned and detained in that area but never went into the
all ey between the two houses. Peters also testified that he saw
Detective Pollard go into the alley after Jones had been placed in
police custody and return with a firearm

Even though Jones stipulated to his convicted-felon status,
the governnent filed a notion to introduce the factual basis from
Jones’s prior firearm offense. After hearing opening statenents
and sone of the testinony, the district court granted the
governnent’s notion. At the conclusion of a two-day jury trial
Jones was convi cted as char ged.

At sentencing, the court inposed a term of 78 nonths
i nprisonnment, expressing several reasons for its decision to
sent ence Jones above t he advi sory Sent enci ng Gui del i nes range of 33
to 41 nonths. The court specifically noted that Jones had been
convicted of precisely the sane offense just a few years earlier
and had been out on supervised rel ease for only four nonths when he

was arrested for this repetition of the sane crine.



In a separate proceeding after Jones was sentenced, a
different district judge, the one who was continuing to oversee
Jones’s earlier felon-in-possession case, revoked his supervised
rel ease and inposed the statutory maxi num revocation sentence of
two years inprisonnent, to be served consecutively to his new
sentence for firearm possession. This revocation sentence of 24
nmont hs represented an upward vari ance fromthe CGui delines range of
6-12 nonths for such a supervised release violation. |In inposing
the maxi mum revocation sentence, the supervising district judge

noted, inter alia, that the new conviction that produced the

revocation of Jones’s supervised rel ease i nvol ved t he sanme conduct
for which Jones had been convicted previously and that the new
firearnms violation occurred only four nonths into the term of
supervi sed rel ease for the old one.

1. ANALYSIS

A Rul e 404(b) Evi dence!
1. St andard of Revi ew

We review evidentiary rulings for abuse of discretion.? In a
crimnal case, however, Rule 404(b) evidence nust “be strictly

relevant to the particul ar of fense charged.”?

1 Fed. R Evid. 404(b).

2 United States v. Yi, 460 F.3d 623, 631 (5th Cr. 2006).

3 1d. (quoting United States v. Hernandez- Guevara, 162 F.3d
863, 869 (5th Cir. 1998)).




2. Appl i cabl e Law

“Rel evant evidence” is that “having any tendency to nake the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |less probable than it would be
wi thout the evidence.”* “All relevant evidence is adm ssible,
except as otherw se provided.”® Even rel evant evidence, however,
“may be excluded if its probative value is substantially outwei ghed
by the danger of unfair prejudice, confusion of the issues, or
m sl eadi ng the jury, or by considerations of undue del ay, waste of
time, or needless presentation of cumulative evidence.”®
“Evi dence of other crines, wongs, or acts is not admssible to
prove the character of a person in order to show action in
conformty therewith,” and may only be admtted for | egitimate non-
character purposes such as “proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident.”’

In United States v. Beechum we established that evidence of

prior crimes is not admssible in crimnal cases unless (1) it is

relevant to an issue other than the defendant’s character or his

* Fed. R Evid. 401.
5 Fed. R Evid. 402.
5 Fed. R Evid. 403.
" Fed. R Evid. 404(b).



propensity to act in accordance therewith, and (2) its increnental
probative value is not substantially outwei ghed by the danger of
unfair prejudice to the defendant.® Beechumand its progeny inform
our deci sion today.

3. Merits

Jones contends that evidence of his prior firearns crine
of fends both prongs of the Beechum test, because (1) its only
relevance is to prove his propensity to possess firearns illegally,
an i nperm ssi bl e purpose under Rule 404(b), and (2) its probative
value is outweighed by its wunfairly prejudicial inpact. The
governnent counters that (1) evidence of Jones’s prior firearns
of fense is probative of know edge, intent, and absence of m stake
or accident, which are material facts wunrelated to Jones’s
propensity to possess firearns illegally, and (2) the probative
val ue of that evidence outweighs any unfairly prejudicial effect.

a. Rel evance

Jones does not dispute that evidence of his prior unlaw ul
firearmpossession neets Rule 401's general definition of rel evant
evidence, at least to the extent that a crim nal defendant’s prior
of fense nmakes it nore likely that he would conmt the sanme crine
again. Jones nevertheless insists that, in this case, the prior-

crinmes evidence only serves to prove his propensity to carry

8 582 F.2d 898, 911 (5th Gir. 1978)(en banc).
6



firearnms and has no rel evance to any ot her fact “of consequence to
the determ nation of the action” against him?
i The District Court’s Reasoning

At the nonment of his apprehension, Jones did not physically
control the firearm he was charged with unlawfully possessing,
i.e., It was not on his person when he was taken into custody.
According to the governnent, this fact nakes evi dence of his prior
firearm possession conviction relevant to (1) show that he had
knowi ngly and i ntentionally possessed the gun that was found under
the house only mnutes later, and (2) disprove any claim of
accidental or mstaken possession or rebut a “nere presence’
defense. The trial court agreed, recognizing that “the governnent
wll have to prove beyond a reasonable doubt that Jones, anong
ot her things, know ngly possessed a firearm” The court reasoned
t hat the governnent “nmay prove this el enent [ know edge] by offering
evidence of defendant’s prior conviction for possession of a
firearmin a simlar situation which tends to show that he was in
know ng possession of the gun.”

The trial court went further, however, and specul ated that
“because the detective did not find the gun on Jones’s person,” the
gover nnment m ght need to (1) prove “constructive possession,” which

would require it to show Jones’s know edge of the presence of the

° See Fed. R Evid. 401.



firearm under the house and his intent to exercise dom nion or
control over the gun, or (2) rebut the defense that Jones was
“sinply in the ‘nmere presence’ of the firearm should the jury
discredit the detective’'s testinony that he saw Jones’s [sic]
remove an itemfrom his wai stband and place it under the house.”?®
ii. “Actual” or “Constructive” Possession

The governnent can prove possession by showing that a
def endant exercised either direct physical control over a thing
(actual possession) or “dom nion or control” over the thing itself
or the area in which it was found (constructive possession).?!!
Jones insists that, because Detective Pollard clainmed to have seen
hi m renove sonething from his wai stband and di spose of it in the

spot where a firearmwas | ater found, his was excl usively an actual

1At the tinme the district court made its 404(b) ruling,
Keva Peters had not testified, and Jones had not otherw se denied
being present in the area fromwhich the gun was recovered. The
record makes clear, however, that Jones never asserted a “nere
presence” defense, and the court never issued a “nere presence”
instruction to the jury.

11 See United States v. Minoz, 150 F.3d 401, 416 (5th Cr.
1998) (“ Actual possession neans the defendant know ngly has direct
physi cal control over a thing at a given tine.”); United States
v. De Leon, 170 F.3d 494, 496 (5th Cr.1999)(“Constructive
possession is the ownership, dom nion or control over an illegal
itemitself or domnion or control over the prem ses in which the
itemis found.”)(citations omtted). Constructive possession my
al so be proven by show ng that contraband was in the direct
physi cal possession of a person over whom a def endant exercised
control. See, e.d., United States v. WIlis, 6 F.3d 257, 262
(5th Gr. 1993) overruled on other grounds by Bailey v. United
States, 516 U.S. 137 (1995).




possession case. The district court neverthel ess concl uded that,
because Detective Pollard s testinony was arguably suspect, the
governnent mght have to offer evidence in support of the
alternative theory that Jones constructively possessed the firearm
found under the house. This fornmed the basis of the court’s ruling
that evidence of Jones’s prior crine was adm ssible to show the
know edge and intent elenents of constructive possession, even
t hough they are not separate elenents of actual possession.

In constructive possession cases, know edge and intent are
frequently at issue. A defendant will often deny any know edge of
a thing found in an area that is under his control (e.g, a
resi dence, an autonobile) or claimthat it was placed there by
accident or mstake. The governnent then nust offer evidence to
prove that the defendant (1) knew that the thing was present, and
(2) intended to exercised dom nion or control over it.

In contrast, the only know edge that the governnent nust show
in an actual possession prosecution is the defendant’s awareness
that (1) he physically possesses the thing, and (2) the thing he
possesses is contraband.!® Intent is not an elenent of actual

possessi on under § 922.'% More to the point in this firearns case,

12 See United States v. Linares, 367 F.3d 941, 946-47 (D.C
Gir. 2004).

13 See id. at 948.



once the governnent has shown that the defendant had a firearm
under his imedi ate physical control, any contention that he did
not know t he nature of what he possessed is effectively precluded. **

Jones insists that, as his is exclusively an actual possession
case, the district court erred in allowing the 404(b) evidence to
prove his know edge or intent. W agree. Two cases fromthe D.C
Circuit are illustrative of our reasoning on this issue.

In United States v. Linares, the defendant was prosecuted for

firearnms possession on the basis of three eyew tness accounts of
his having wi el ded and fired a handgun, and then tossed it away.?!®
The district court allowed the governnent to offer evidence of
Linares’s prior conviction for firearns possession as proof of
“intent, know edge, and absence of mstake.”?® |In appealing his
conviction, Linares insisted (as Jones does here) that, because his
was exclusively an actual possession case, such evidence had no
probative value on any of those issues.? The D.C. Crcuit agreed
with Linares and reversed his conviction, reasoning that, because
t he governnent’s evi dence consisted entirely of eyew tness accounts

of actual possession, the jury could find either actual possession

14 See id. at 947.

5 1d. at 943-45.
1 1d. at 946.
17 |d

10



or no possession, but that “no reasonable jury coul d have concl uded
that the defendant possessed a firearm either unknow ngly or
m st akenly. " 18

The facts of Jones’'s case are quite simlar to those in
Linares and |eave no doubt that his is exclusively an actual
possessi on case. The prosecution’s only substantive fact w tness,
Detective Pollard, testified that both (1) his initial suspicion
that Jones had a gun and (2) his ultimate di scovery of the firearm
under the house were pronpted by his contenporaneous observations
of Jones’s actual possession of an object |ater determned to be a
firearm As in Linares, if the jury believed Detective Pollard s

testinony i

toto, the governnent woul d have established, albeit

circunstantially, Jones’s direct physical control of the firearm

The district court nevertheless anticipated the possibility
that, because Jones’s arrest occurred at night in a poorly I|it
area, the jury mght discredit the accuracy of sone of Detective
Pol | ard’ s observations but credit the accuracy of others. Thi s
possibility, the district court reasoned, could conpel the
governnment to present evidence supporting an alternative basis for

conviction: Jones’s constructive possession of the firearm found

under the house. (At this juncture, we note that the record is

devoi d of evidence that Jones owned, rented, or occupi ed the house

8 1d. at 950.

11



or had any relationship with it whatsoever that could conceivably
support the dom nion or control needed in a constructive possession
case.)

Linares involved three eyewitnesses to actual possession
(i ncluding a passenger in the car that the defendant was driving
while he fired the gun) and Ilittle if any question of the
reliability of those observations. The D.C. Crcuit rejected the
governnent’s concern that “a jury that credited sone of the
governnent’s evi dence and sone of [the defendant’ s] testinony m ght
have concluded beyond a reasonable doubt that [defendant]
constructivel y possessed t he weapon.”?® The Linares court concl uded
that, given the defendant’s unconditional denial of any possession
and the governnent’s evidence of actual possession only, the jury
could find either actual possession or no possession, but never

constructive possession. %

Al t hough Jones’s case differs fromLinares in sone respects,
we reach the sane conclusion as did the D.C. Grcuit. Keva Peters
testified that Jones did not have a gun and did not go into the
all ey by the house where the gun was recovered. Detective Pollard
testified that he saw Jones go into the alley and throw sonethi ng

under the house where the gun was later found. As this was the

12



extent of the material evidence presented, the jury could have
either believed Detective Pollard and found actual possession or
believed Peters and found no possession. As in Linhares, the
conflicting versions of events (devoid of any evidence of dom nion
or control by Jones over the alleged location of the gun) nake
illogical any contention that, as a third alternative to actua
possessi on or no possession, a jury m ght sonehow find constructive
possessi on by believing some (but not all) of Detective Pollard s
testinony and sone (but not all) of Peters’s testinony.

The governnent doggedly insists, though, that it is at |east
theoretically plausi ble that the jury coul d have found constructive
possession if it disbelieved all of Peters’s testinony and believed
sone, but not all, of Detective Pollard’ s testinony. W think not.

In United States v. Garner,? a subsequent D.C. Circuit case

relied on by the governnment and the district court, an officer
testified that he | ooked through a darkly tinted car wi ndow and saw
the defendant place a firearm under his seat. The trial court
allowed the governnent to introduce 404(b) evidence of the
defendant’s prior firearmoffense to prove t he know edge and i nt ent

el ements of constructive possession in the event that the jury

discredited as unreliable the officer’'s observations of the

defendant’s actual possession nmade through the heavily tinted

21 396 F.3d 438, 439 (D.C. Gr. 2005).
13



wi ndow. 22 As in this case, the government primarily relied on the
officer’s testinony at trial, and the defendant argued on appeal
that evidence of his prior crinme was not relevant to his actua
possessi on case.

In Garner, the appellate court affirmed, holding that, even
t hough the governnent relied al nost exclusively on the officer’s
testinony of the defendant’s actual possession of the firearm

unlike in Linares, the trial evidence here, at the
time the district court ruled on [the 404(b) evidence],
did not force the jury to a disjunctive choice between
actual possession or no possession at all. At the tine
the district court admtted [the 404(b) evidence], it
coul d reasonably have believed the jury m ght discredit
[the officer’s] testinobny (based on his observations
t hrough a ti nted wi ndow and snoke-filled conpartnent) and
neverthel ess convict Garner based on the undisputed
testinony that the gun was found under Garner’s seat when
the car was searched. In that event, the jury woul d have
faced a paradi gmati c constructive possession scenario in
whi ch contraband (here, a firearn) is found in proximty
to a defendant who may or nmay not have been “‘know ngly
in a position to, or [have] had the right to exercise
“domi nion or control” over the [contraband].’”?

The D.C. Grcuit concluded that, without the officer’s testinony,
the key facts (a firearm found under passenger’s seat) presented

a cl assic case for introducing prior instances of gun possessi on,

22 | d. at 440.

2 1d. at 442-43 (quoting United States v. Jenkins, 981 F.2d
1281, 1283 (D.C. Gir. 1982)).

14



since the governnent would otherwise findit extrenely difficult to
prove that the charged possessi on was know ng.’ "2

Jones’s case is simlar to Garner’s in sone respects, but it
differs fromit in at |least one crucial respect. If, in the
instant case, the jury were to discredit Detective Pollard s
observations of Jones’s actual possession yet believe that the
officer followed a fleeing Jones into the alley, the credited facts
woul d present neither “a paradigmatic constructive possession
scenari 0” (contraband found under defendant’s seat in a car) nor a
“classic case” for introducing 404(b) evidence. Instead, the jury
would be left with the picture of a man wal king, running, or
standing next to a house that he did not own, rent, occupy, or
ot herwi se exerci se any dom ni on over, underneath which a gun just
happened to be found. Wthout significantly nore, such facts
sinply cannot support a finding of constructive possession.

This case shares sone key factual elenments with Linares and
shares others with Garner, a pair of cases fromthe sane court that
produced opposite holdings on the question of the relevance of
404(b) evi dence. Nevert hel ess, given the fundanental difference
between the picture painted by the evidence here and those that
energe in the vast mgjority of constructive possession cases, we

conclude that (1) Jones’s was excl usively an actual possession case

24 1d. (quoting Linares, 367 F.3d at 949).

15



(al beit one based on circunstantial evidence), and (2) evidence of
Jones’s prior crime was not rel evant to proving actual possession.
b. Rul e 403 Bal anci ng

As we have concl uded that the 404(b) evidence in this case was
not relevant to prove the governnent’s actual possession case
agai nst Jones, we need not proceed to the second step of the
Beechum anal ysis, i.e., determ ni ng whet her the probative val ue of
t hat evi dence outweighed its unfairly prejudicial inpact.?®
B. Jones’ s Revocation Sentence

As Jones was arrested and charged wi th unl awful possession of
a firearm while serving a term of supervised release inposed
followng his guilty-plea conviction on the very sane charge, he
was subj ect to revocation of supervised rel ease and rei npri sonnent.
It was only after he was sentenced in the instant case that the
district judge who had presided over Jones’'s first felon-in-
possessi on conviction revoked his supervised rel ease, inposed the
statutory maxi mnumtwo-year term of inprisonnent, and ordered that
it be served consecutively to his newfirearns-possessi on sentence.

Jones insists that this revocati on sentence was unreasonabl e,
as the judge who inposed it justified exceeding the advisory

Gui delines range of 6-12 nonths? for the same reasons that the

25 Beechum 582 F.2d at 911

% See U.S.S. G § 7Bl1.4.
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district judge inthe instant firearns-possessi on case gave for his
upward variance fromthe Quidelines range. Jones argues that, for
this reason, the non-Quidelines revocation sentence anounts to
doubl e puni shnent for the sane conduct. W disagree.

1. Standard of Revi ew

Prior to the Suprenme Court’s decision in United States v.

Booker, 2" the accepted standard of review for revocati on sentences
inthis Crcuit was wel |l -established. As there were “no applicable
gui delines for sentencing after revocati on of supervised rel ease,”
a revocation sentence would be upheld unless it was “in violation
of the law or plainly unreasonable.”?® This “plainly unreasonabl e”
review has its originin 18 U S.C. 8 3742(e)(4).2

Jones asserts, however, that Booker totally invalidated 8§
3742(e) and, by nmeking the Sentencing QGuidelines advisory in its
entirety, (1) elimnated the difference between Cuidelines and
advi sory policy statenents (such as those pertaining to revocation
sentences) and (2) established a “reasonabl eness” standard of

review for all crimnal sentences, including revocation sentences.

27 543 U.S. 220 (2005).

28 United States v. Gonzales, 250 F.3d 923, 925 (5th Cir.
2001) .

2 The statute states: “Upon review of the record, the court
of appeals shall determ ne whether the sentence . . . was inposed
for an offense for which there is no applicable sentencing
guideline and is plainly unreasonable.”

17



There is a division anong the circuits as to whether to
continue reviewing revocation sentences under the “plainly
unreasonabl e” standard or to adopt Booker’'s “reasonabl eness”
standard across the board.®® Qher courts of appeal have held that
the two standards are functionally the sane.* These courts point
out that Booker cites, as exanples of “reasonabl eness” review,
several cases in which courts actually applied the § 3742(e)(4)

“plainly unreasonabl e” standard. %

30 See United States v. Flem ng, 397 F.3d 95, 99 (2nd Cir.
2005) (adopting a “reasonabl eness” standard); United States v.
M gbel, 444 F.3d 1173, 1176 n.5 (9th Gr. 2006)(sane); United
States v. Crudup, 461 F.3d 433, 437 n.5 (4th Gr.
2006) (mai ntai ni ng “pl ai nly unreasonabl e” review).

31 See, e.qg., United States v. Sweeting, 437 F.3d 1105,
1106-07 (11th GCr. 2006); United States v. Tedford, 405 F.3d
1159, 1161 (10th G r.2005); United States v. Cotton, 399 F. 3d
913, 916 (8th Cir.2005).

32 See Booker, 543 U.S. at 262. The Booker Court expressly
addressed this point:

“Reasonabl eness” standards are not foreign to
sentencing |law. The Act has long required their use in
i nportant sentencing circunstances-both on revi ew of
departures, see 18 U S.C. § 3742(e)(3) (1994 ed.), and
on review of sentences inposed where there was no
applicable Guideline, see 88 3742(a)(4), (b)(4),
(e)(4).

I d. (enphasis added).

18



W have yet to address the issue squarely,®* but we need not
do so today to resolve this case. This is because Jones nade no
objection to his revocation sentence in the district court, so it
is subject only to plain error review on appeal. As such, his
revocati on sentence nust be upheld unless we conclude that “there
is (1) error, (2) that is plain, and (3) that affects substanti al
rights. . . [and] (4) the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings.”3 W do
not come to that concl usion.

2. Appl i cabl e Law

The statutory maxi mumterm of inprisonnent for possession of
a firearmby a convicted felon is ten years, ® naking that offense
a Class Cfelony.* A defendant convicted of a Oass C fel ony who
subsequently violates the terns of his supervised rel ease nmay be
rei nprisoned for no nore than two years.® The advisory policy
statenents in section 7Bl1.4 of the Sentenci ng Gui del i nes, however,

recommend a revocation sentence of 6-12 nonths for C ass C fel ons

3% See United States v. Hinson, 429 F.3d 114, 119-20 (5th
Gir. 2005).

3 United States v. Mares, 402 F.3d 511, 520 (5th Cir.
2005) (i nternal quotation marks and citation omtted).

%18 U.S.C. § 924(a)(2).
% 18 U.S.C. § 3559(a).
7 18 U.S.C. § 3583(e)(3).
19



inJones’s Crimnal H story Category (I1V). Section 7B1.3(f) of the
Qui del i nes states that,

[a] ny termof inprisonnent inposed upon the revocati on of

probation or supervised release shall be ordered to be

served consecutively to any sentence of inprisonnent that

t he defendant is serving, whether or not the sentence of

i npri sonment being served resulted fromthe conduct that

is the basis of the revocation of probation or supervised

rel ease.

3. Merits

The record dispels any question that the re-sentencing court
erred in inposing Jones’s revocation sentence. As the foregoing
section shows, the revocation sentence itself, its duration, and
its being made to run consecutively, are explicitly authorized by
| aw. Mor eover, even before Booker, the policy statenents in 8§
7B1.4 of the Sentencing Quidelines were recognized as advisory
only,*® and the record reflects that the re-sentencing judge
considered but rejected those policy statenents for reasons
detailed in his sentencing colloquy. W are satisfied that he
commtted no legal error in inposing the non-Cuidelines revocation
sent ence.

In fact, Jones does not allege error; he nerely chall enges the

“reasonabl eness” of the revocation sentence, because the re-

sentencing judge justified inposing the statutory maximm

3% See Unites States v. Mathena, 23 F.3d 87, 91 (5th Cir.
1994) .
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revocati on sentence for sone of the sane reasons gi ven by the judge
in the instant case for inposing an above-CGui delines sentence.
Al t hough the re-sentencing judge does appear to have inposed the
maxi mum revocati on sentence in partial reliance on sone of the
sane reasons verbalized by the judge who inposed an above-
Cui delines sentence in the instant case, the revocation sentencing
col l oquy reveal s nunerous additional bases for the re-sentencing
judge’s decision. W are satisfied that the re-sentencing court
did not plainly err in deciding to inpose the statutory nmaxi mm
revocati on sentence.

That said, however, we recogni ze that our vacatur of Jones’s
firearmpossession conviction at | east arguably may have nullified
the re-sentencing judge's primary basis for inposing the nmaxinum
revocation sentence that it did and for making it run consecutively
to this one. The law is clear that the violative conduct
warranting revocation of supervised release and reinprisonnment
“need not be crimnal and need only be found by a judge under a
preponderance of the evidence standard, not by a jury beyond a
reasonabl e doubt.”®* W nevertheless think it prudent to renand
this matter to the court that handed down the revocation sentence

based in | arge part on the conviction we now vacate and renmand, so

3% See Hinson, 429 F.3d at 1109.
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that the underlying basis for Jones’s revocation sentence nay be
reconsi dered and clarified.
1. CONCLUSI ON

W hold that the district court abused its discretion in
allowing the governnent to introduce evidence of Jones’s prior
firearm of fense. We accordingly VACATE Jones’s conviction and
sentence for possession of a firearm by a convicted felon, and
REMAND for further proceedings consistent with this opinion.

W hold that Jones’s revocation sentence was not plainly
erroneous, but we nevertheless REMAND to the re-sentencing court
for reconsideration in |ight of our vacatur of Jones’s subsequent
conviction and sentence for unlawful possession of a firearm

VACATED i n part and REMANDED.
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