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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MERVI N SPENCER, al so known as Marvin Spencer,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 2:04-CR-162

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

Mervin Spencer appeals the sentence inposed after his jury
conviction for one count of possession wth intent to distribute
cocai ne base (count one) and two counts of distribution of
cocai ne base (counts two and three). Because Spencer had prior
drug convictions, he was sentenced to a nandatory sentence of
life inprisonnment for count three and to concurrent terns of
i nprisonnment of 210 nonths for counts one and two.

On appeal, Spencer contends that the Governnent

i nperm ssi bly mani pul ated his sentence by delaying his arrest

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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until after a second controlled purchase so that the aggregate
quantity of cocai ne exceeded 50 grans. Sentencing factor

mani pul ati on “occurs when a defendant, although predi sposed to
commt a mnor or |lesser offense, is entrapped in commtting a

greater offense subject to greater punishnent.” United States v.

Washi ngton, 44 F.3d 1271, 1280 n.29 (5th G r. 1995) (i nternal

quotation marks omtted). There is nothing in the record
suggesting that the Governnent’s conduct was outrageous.
Spencer’s participation in the two drug transacti ons constituted
conduct properly considered in determ ning Spencer’s sentence.

Spencer al so asserts that the district court erred by
enhanci ng his sentence based on his prior drug convictions.
Spencer cannot chal |l enge his prior 1987, 1989, and 1990 state
convictions that were alleged in the information filed by the
Gover nnment because the prior convictions occurred nore than five
years before the date of the information filed by the Governnent.
See 21 U . S.C. 8§ 851(e).

After briefs had been filed, Spencer filed notions
requesting this court to appoint new counsel and strike Spencer’s
current appeal brief. Attorneys appointed by the district court
under the Crimnal Justice Act “shall continue to provide
representati on on appeal unless relieved by court order.” FIFTH
C RCU T PLAN UNDER THE CRIM NAL JUSTICE AcT, 8 5(B). “Counsel may be
relieved upon a showing that there is a conflict of interest

or other nost pressing circunstances or that the interests of
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justice otherwise require relief of counsel.” 1d. Spencer has
not nmade the required show ng.

AFFI RVED; MOTI ONS DENI ED.



