USA v. Barrera Doc. 920070619

United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 19, 2007

Charles R. Fulbruge llI
Clerk

No. 06-40237
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
OSM N ALEXANDER BARRERA, al so known as Arnmando Guevar a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:05-CR-1831

Bef ore JONES, Chief Judge, and JOLLY and DENNI'S, Crcuit Judges.
PER CURI AM *

Gsm n Al exander Barrera pleaded guilty to being illegally
present in the United States foll ow ng deportati on and was
sentenced to a 46-nonth termof inprisonnent. Barrera argues
that the district court erred by enhancing his offense |evel
based on its finding that Barrera's prior Florida conviction for
aggravated battery was a crine of violence under U S S G
8§ 2L1.2(b)(1)(A(ii). Barrera also argues that the felony and

aggravated felony provisions of 8 U S.C. § 1326(b) are

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000), and subsequent Suprene Court deci sions.

The district court did not err by increasing Barrera's
of fense | evel pursuant to 8 2L1.2(b)(1)(A)(ii) based on the
determnation that a prior Florida aggravated battery conviction

was a crine of violence. See United States v. Dom nguez,

479 F.3d 345, 347-49 (5th Cr. 2007). The sentence enhancenent

was proper because Barrera’'s prior conviction had as an el enent

at |least a threatened use of force. See id. at 348-49.
Barrera' s constitutional challenge to 8§ 1326(b) is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224,

235 (1998). Although Barrera contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |ight of Apprendi, we have

repeatedly rejected such argunents on the basis that

Al nendarez-Torres renmains binding. See United States v.

Garza-Lopez, 410 F.3d 268, 276 (5th Gr. 2005). Barrera properly

concedes that his argunent is foreclosed in |ight of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.

AFFI RVED.



