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Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Franci sco Vargas- Rodri guez appeal s his guilty-plea conviction
and sentence for possessionwith intent to distribute “nore than 50
grans, that is, approximately 11.16 kil ograns, gross weight, of
met hanphetamne,” inviolation of 21 U S.C. 8§ 841(a)(1), (b)(1)(A).

Finding no error, we affirm

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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Var gas- Rodri guez first contends that the governnent was re-
quired to all ege and prove that he knew both the type and quantity
of drug involved. As he properly concedes, his argunent is fore-

closed by United States v. Ganez- Gonzal ez, 319 F.3d 695, 699-700

(5th Gr. 2003); he raises it here solely to preserve it for fur-
t her review

In his second issue on appeal, Vargas-Rodriguez asserts that
the district court erroneously applied the sentencing gui delines as
mandatory in violation of his Sixth Amendnent rights. Qur review
of the sentencing transcripts convinces us otherw se.

The court referred to the guidelines as advising the court,
and the governnent noted their advisory nature. The court stated
t hat Vargas-Rodriguez’s age and | ack of crimnal history made the
court hesitant about inposing a |ong sentence, but the court also
stated that it did not want to encourage drug dealers to focus on
usi ng ol der persons without crimnal records as drug nules nerely
because there would be a | ower sentence. The court also noted
that, although a | onger sentence m ght not provi de deterrence, re-
tribution is also a goal of the guidelines.

Thus, the court plainly considered the effect of Vargas-Rodri -
guez’s age and crimnal history in determ ning the appropriate sen-
tence. The transcript makes it plain that the court concl uded that
the guidelines in this case provided the appropriate sentence

This was a proper exercise of sentencing discretion. See United

States v. Smith, 440 F.3d 704, 707 (5th Gr. 2006).
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Because the sentence was within the correct guidelines range,
it is entitled to a presunption of reasonabl eness. See id. Var-
gas- Rodriguez has failed to rebut that presunption.

AFF| RMED.



