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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RUBEN PACHECO- SALAZAR,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:05-CR-858

Bef ore REAVELY, DENNI'S, and PRADO, Circuit Judges:
PER CURI AM *

Pacheco- Sal azar appeal s the 90-nonth sentence that resulted
fromhis guilty-plea conviction for being found in the United
States without perm ssion after deportation in violation of
8 US C § 1326.

Pacheco- Sal azar argues, in |ight of Apprendi v. New Jersey,

530 U. S. 466 (2000), that the 90-nonth term of inprisonnent
i nposed in his case exceeds the statutory maxi num sentence
allowed for the § 1326(a) offense charged in his indictnent. He

chal I enges the constitutionality of 8§ 1326(b)’s treatnent of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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prior felony and aggravated fel ony convictions as sentencing
factors rather than elenents of the offense that must be found by
ajury.

Pacheco- Sal azar’ S constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough he contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |ight of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). Pacheco-

Sal azar properly concedes that his argunent is foreclosed in

light of Al nendarez-Torres and circuit precedent, but he raises

it here to preserve it for further review

Pacheco- Sal azar al so argues that the 16-1evel enhancenent
was i nproper because his 1993 burglary conviction under Florida
Statute 8§ 810.02 was not a crine of violence under U S. S G
8§ 2L1.2(b)(1)(A(ii). This court reviews the sentencing court’s
interpretation and application of the Cuidelines de novo because
Pacheco- Sal azar raised the issue in the district court. See

United States v. Calderon-Pena, 383 F.3d 254, 256 (5th G

2004) (en banc), cert. denied, 543 U. S. 1076 (2005).

The char gi ng docunent, on which the enhancenent was based,
expressly charged Pacheco-Sal azar wiwth entering or remaining “in

a certain dwelling,” and the judgnent for the Florida conviction
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expressly refers to a “dwelling.” Because the definition of
dwelling in 8 810.011(2) includes “the curtil age thereof,”
Pacheco- Sal azar’ s of fense may have occurred on the “curtil age” of
the property, which would not constitute a “burglary of a

dwel I'ing” under § 2L1.2. See United States v. Gonez-@uerra, 485

F.3d 301, 303-04 (5th Gr. 2007). Accordingly, Pacheco-Sal azar
was not convicted of the enunerated offense of “burglary of a
dwelling.” See id. Because the district court inproperly

cal cul ated the sentencing guideline range, we VACATE and REMAND
for resentencing.

VACATED AND REMANDED FOR RESENTENCI NG



