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PER CURI AM *

In this appeal fromconviction for several narcotics- and
firearmrelated offenses, Defendant-Appellant, Frank W neinger
clainms: (1) the district court inproperly failed to suppress
evi dence obtai ned during the course of a search; (2) insufficiency
of the evidence to sustain a conviction on Count Five of the
indictnment; (3) error in failure to sever Count Five of the

indictnment; (4) error in adm ssion of evidence in support of Count

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Five of the indictnent; (5) error in overruling his Batson
chal l enge. W anal yze each of these clains in turn

Frank W neinger was arrested on March 5, 2003, by the
Sher man, Texas, Police Departnent pursuant to an outstandi ng fel ony
warrant. A search incident to arrest uncovered a | oaded Dan Wesson
. 357 Magnum revol ver tucked in his waistband, a snmall anount of
nmet hanphet am ne, $567.00 in cash, and a “user’s kit” containing
drug paraphernalia in his pockets.

After being taken into custody, Wneinger waived his
rights and confessed to selling and using narcotics. He told
O ficer Jeffcoat, who conducted the i nterrogation, that he had been
usi ng net hanphet am ne for the past six nonths. He al so stated that
the residence he shared with his girlfriend (now wife), Kinberly
Hall, at 2902 Ray Drive in Denison, contained two additional
firearns and nore drug paraphernalia. Based on his adm ssions,
narcotics investigators obtained a search warrant. Upon a search
of the Ray Drive house, officers discovered nmarijuana, drug
paraphernalia (including plastic bags containing nethanphetanm ne
resi due, pipes, and bongs), three firearns (including the .45 AMI
sem -automati c pistol described in Count Five? of the superseding

indictnment), paint thinner, hydrogen peroxide, red phosphorus,

*Count Five alleges violation of 18 U.S.C. § 922(g)(3), possession of afirearm by an
unlawful user of a controlled substance, and states in pertinent part that “[o]n or about March 5,
2003...FRANK WILLIAM WINEINGER, I, then being an unlawful user of a controlled
substance...knowingly possessed...afirearm, to-wit: aAMT, Model Hardball, .45 caliber, semi-
automatic pistol, Serial Number A05703....”



pseudoephedrine tablets, and other precursor materials typically
used in the production of nethanphetam ne. Photographs of these
items were introduced at trial over Wneinger’s objection.

On Septenber 20, 2003, Sergeant M ke Stephens received a
tip that Wneinger was in possession of stolen firearns and
met hanphet am ne at 2601B Hickory Street, in Sherman, and that he
was arnmed and had been taking nethanphetam ne. Based on this
informati on and his di scovery that W nei nger had ei ght outstandi ng
fel ony warrants, Sergeant Stephens and three other | aw enforcenent
officials drove to the residence to apprehend W nei nger.

Upon arrival, the officers were told by Kim Parker, who
occupi ed the house with her boyfriend Ray Sinor, that W nei nger was
inside and was sonmewhere in the back of the residence. The
of ficers proceeded to enter the house and systematically sweep the
roons, during the course of which they observed several guns and
gun cases strewn around the living roomfl oor.

O ficers discovered Wneinger hiding in a bedroomcl oset
at the rear of the residence. After extricating him they found a
stolen 9mm pi stol inside of a Crown Royal whisky bag on the ground
near where W nei nger had conceal ed hinself, and a | oaded revol ver
secured in a holster on his left hip. After renoving himfromthe
resi dence, officers obtained the witten consent of Parker and
Sinor to search the house. In the course of the search they
di scovered the guns, gun cases, five small plastic bags containing
met hanphet am ne, and a black film canister containing marijuana.
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Kinmberly Parker testified at trial that prior to the officers’
arrival, Wneinger entered the house, dunped the firearns behind
the sofa and sat down at the |living roomtable where he proceeded
to bag net hanphet am ne.

W neinger was indicted on four firearm and narcotics
counts, arising out of the Septenber 20, 2003, incident. In a
supersedi ng i ndi ctnent, he was charged with a fifth count, all eging
possession of a firearm by an unlawful drug user, arising out of
the March, 5, 2003, arrest. Wneinger pled guilty to two counts
and was convicted after trial on the other three. He was sentenced
to 73 nonths’ inprisonnent. He appeals his conviction.

. DI SCUSSI ON

The factual findings on the notion to suppress evidence
are examned for clear error, while questions of law and the
overal | Fourth Amendnent reasonabl eness of the search are revi ewed

de novo. United States v. Braithwaite, 458 F.3d 376, 379-80 (5th

Cr. 2006). Facts supporting a suppression determnation are
viewed in the |ight nost favorable to the prevailing party, here,

the United States. United States v. Hunt, 253 F.3d 227, 230 (5th

Cir. 2001).

As a threshold matter, Wneinger lacks standing to
contest the legality of the search unl ess he can establish that he
enjoyed a “legitimte expectation of privacy” in the Parker

residence at the tinme of his arrest. United States v. lbarra,




948 F.2d 903, 905 (5th Gr. 1991) (citing Rakas v. [lllinois,

439 U.S. 128, 134, 99 S. C. 421, 430 (1978)). “Fourth Anendnent
rights are personal and cannot be vicariously asserted.” United

States v. Mendoza-Burciaga, 981 F.2d 192, 196 (5th Gr. 1993). OQur

determ nation of this question depends on whether Wneinger can
establish an actual, subjective expectation of privacy in the pl ace
searched or evidence seized, and whether that expectation of
privacy is one society would recogni ze as reasonabl e.

W nei nger first challenges the district court’s deni al of
his notion to suppress evidence found during the Septenber 20
arrest. He contends that because he was a guest in Kinberly
Parker’s honme at the tine of his arrest and had visited on several
prior occasions, he has denonstrated a legitinmte expectation of

privacy under Mnnesota v. Osen, 495 U S 91, 110 S. . 1684

(1990). It is clear, however, that Osen stands for the
proposition that not nerely any tenporary visitor, but only
overnight social guests, nmay under certain circunstances be
entitled to Fourth Anendnent standing to challenge a search when

present in another’s hone. United States v. Phillips, 382 F.3d

489, 495 (5th CGr. 2004). Wneigner’s claimis nothing short of
extravagant when consi dered against the backdrop of the Suprene
Court’s desire in dsen to “recogni ze and protect an expectation of
privacy in the hone of another when it is based on a visit which
represents a longstanding social custom that serves functions

recogni zed as valuable by society.” United States v. Phillips
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382 F.3d 489, 495 (5th Cir. 2004) (citing Osen, 495 U S. at 91,
110 S. C. at 1684).

W nei nger next asserts that the di screpancy between the
description of the firearmalleged in Count Five of the superseding
indictment and the firearm that the jury convicted him of
possessing constitutes a fatal variance and requires reversal of
the district court judgnent. W disagree.

We review any variance between charges alleged in the
i ndictment and evidence produced at trial for harnmless error.

United States v. Freeman, 434 F.3d 369, 374-75 (5th Cr. 2005). A

constructive anendnent to an indictnent is reversible per se and
occurs “when the jury is permtted to convict the defendant on a
factual basis that effectively nodifies an essential el enent of the

of fense charged.” United States v. Mllet, 123 F. 3d 268, 272 (5th

Cr. 1997), cert. denied, 523 U S 1023, 118 S. C. 1306 (1998).

However, not all inconsistencies between the indictnment and the
evi dence produced in support of crinmes for which a defendant is
ultimately convicted anount to reversible error. In such cases,
“convictions generally have been sustained as |long as the proof
upon which they are based corresponds to an offense that was

clearly set out in the indictnent.” United States v. Ham lton

992 F.2d 1126, 1130 (10th Cr. 1993) (quoting United States v.

Mller, 471 U S. 130, 136, 105 S. C. 1811, 1814 (1985)).
There is no fatal variance between the governnent’s proof

adduced at trial and the terns of the superseding indictnent.
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Count Five, alleging possession of a firearmby an unl awful user of
a controlled substance in violation of 18 U S. C 8§ 922(9g)(3)
states that on or about Mirch 5, 2003, Wneinger “know ngly
possessed...a firearm to-wit: a AMI, Model Hardball, .45 cali ber,
sem -automatic pistol, Serial Nunmber A05703.” At the tinme of his
arrest Wneinger possessed on his person only a .357 Magnum
revol ver, not the .45 caliber AMI, which was | ater di scovered al ong
wth two other firearns at the residence he shared with Kinberly
Hal | . Wnei nger argues that because there is insufficient evidence
to prove that he possessed the .45 caliber AMI recovered fromhis
house, the governnent cannot depend on that weapon to substantiate
proof of violating 8 922(g)(3) under Count Five.

Thi s court has previously held that a di screpancy between
the specific nodel of firearm alleged in a conplaint and the
evi dence adduced at trial to prove possession under § 922(g) is not
a fatal variance requiring a conviction to be vacated. Quidry,
406 F.3d at 322 (rejecting fatal variance argunent based on
i ndi ctment char gi ng defendant with possession of a “9mmKurz” while
trial evidence indicated possession of a “.380-caliber pistol”);

United States v. Miunoz 150 F. 3d 401, 417 (5th Gr. 1998) (stating

that evidence at trial proving possession of a 20-gauge sawed-of f
shotgun was not fatally at variance with an indictnent charging
possessi on of a 12-gauge shotgun). In any event, there was anple
evidence for the jury to conclude that W nei nger possessed both the

.45 and .357 caliber weapons. W neinger admtted to Oficer



Jeffcoat after his arrest that in addition to the .357 revol ver,
two ot her weapons, including the .45 caliber AMI, were kept at this
residence. Wneinger testified at trial that he had access to the
AMI and had handled it on previous occasions. As a result, the
jury could have reasonably concluded that Wneinger was in
possession of the .45 caliber AMI on March 5, 2003. The fact that
the AMI was recovered at Wneinger’s residence, and not at the
scene of his arrest, is irrelevant to the question of whether he
possessed a firearm within the neaning of 8§ 922(9g)(3). The
di screpancy between the indictnent and trial proof was irrelevant
to the question of possession and was harnl ess.

W nei nger argues that the district court’s refusal to
sever Count Five prejudiced himin violation of FED. R CRM P. 14.
We reviewthe denial of a severance notion for abuse of discretion.

United States v. Pena-Rodriquez, 110 F.3d 1120, 1128 (5th Gr.

1997). To satisfy this standard, “the defendant bears the burden
of show ng specific and conpelling prejudice that resulted in an
unfair trial.” [Id. (internal quotations omtted).

FED. R CRIM P. 8(a) permts joinder of offenses in a
single indictnent if the offenses charged “are of the sane or
simlar character...or are connected with or constitute parts of a
common plan or schene.” Wneinger stipulated that he had been a
drug user since 2000 and his crimnal history indicates a pattern
of drug use. On both March 5 and Septenber 20, 2005 (the dates
giving rise to Count 5 and Counts 2 and 4, respectively), W neinger
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was apprehended by police in possession of nethanphetam ne and was
concealing a loaded firearmin his wai stband. Wneinger has failed
to denonstrate that the governnent’s theory that he was in
possession of the firearns to pronote net hanphetam ne trafficking
was prejudicial. That the evidence produced in support of Count
Five served to incrimnate him further was a fact that did not
require the district court to sever Count Five from Counts Two and
Four under Rule 14. The court did not abuse its discretion. See

United States v. Chagra, 754 F.2d 1186, 1189 (5th G r. 1985).

W nei nger next contends that the district court violated
FED. R EwviD. 404(b) by admtting evidence that he possessed
marijuana, drug paraphernalia, and articles comonly used in
met hanphet am ne production in support of Count Five. W review
rulings on admssibility of evidence for abuse of discretion.

United States v. Royal, 972 F.2d 643, 645 (5th Gr. 1991).

Inthis case, it matters not whet her the adm ssion of the
evidence was either intrinsic or extrinsic to the crinme charged.

United States v. Wllians, 900 F.2d 823, 825 (5th 1990) (i nternal

gquotations omtted). Evidence is intrinsic when it is
“Inextricably intertwined” with the crinme charged, or if both acts
constitute a “single crimnal episode” or are “necessary
prelimnaries” to the crine charged. 1d.

The evidence offered in support of Count Five is
i ndi stinguishable from other proof that Wneinger possessed
firearnms to both facilitate and protect his narcotics distribution,
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and it was necessary to prove he was an unlawful user of drugs in
possession of a firearm The district court adequately bal anced
the materiality of the evidence against its prejudicial inmpact and
did not err in admtting it.

W neinger’s final contentionis that the governnent’s use
of perenptory strikes to renove two prospective black jurors

vi ol ated Batson v. Kentucky, 476 U S. 79, 106 S. . 1712 (1986).

The governnent offered race-neutral explanations for each strike.
One possible juror was related to a federal prisoner, while the
other one, a honenmaker, did not fit the governnent’s goal of
seating professionals who could better understand technical
evidence. Wneinger offers no basis on which to second-guess the
district court’s decision that these explanations were credi ble as
wel | as race-neutral.

For the foregoi ng reasons, we AFFIRMthe judgnent of the
district court.

AFFI RVED.
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