Duong v. USA Doc. 920070213

United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T February 13, 2007

Charles R. Fulbruge llI
Clerk

No. 06-40515
Conf er ence Cal endar

CH TH EN DUONG
Peti ti oner- Appel | ant,
ver sus

UNI TED STATES OF AMERI CA
Respondent - Appel | ee.
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Bef ore BARKSDALE, GARZA, and CLEMENT, G rcuit Judges.
PER CURI AM *

Chi Thi en Duong, federal prisoner # 04236-078, appeals the
district court’s dismssal of his 28 U S.C. § 2241 petition
chal  enging his convictions for possession with intent to
di stribute cocaine and two counts of using and carrying a firearm
during and in relation to a drug trafficking offense. Duong
argues that he was actually innocent of the second firearm
convi ction because he was not convicted of a second drug
trafficking offense. He asserts that his second firearm

convi ction was i nproper because the jury instructions on that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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charge were incorrect. He further maintains that the second
firearmconviction violated the prohibition agai nst doubl e
jeopardy. In support of his clains, Duong relies upon the

Suprene Court’s decisions in Deal v. United States, 508 U S. 129

(1993), In re Wnship, 397 U S. 358 (1970), and Schlup v. Del o,

513 U. S. 298 (1995), as well as several |ower court decisions.
We review the district court’s findings of fact for clear

error and its conclusions of | aw de novo. See Chri stopher v.

Mles, 342 F.3d 378, 381 (5th Cr. 2003). Al of the Suprene
Court decisions relied upon by Duong were al ready deci ded by the
time Duong filed his 28 U . S.C. 8§ 2255 notion in 1996. As Duong
has not shown that his clains are based upon a retroactively
appl i cabl e Suprene Court decision that decrimnalized the conduct
for which he was convicted and were foreclosed at the tinme he
filed his § 2255 noti on, Duong has not nade the required show ng
to challenge his convictions in a 8 2241 petition. See id. at
382. Although Duong relied upon the Suprenme Court’s decision in

Shepard v _United States, 544 U S. 13 (2005), in the district

court, he does not raise that argunent in this court and the

argunent is, therefore, waived. See Hughes v. Johnson, 191 F. 3d

607, 613 (5th Gr. 1999).

AFFI RVED.



