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NI GHTI NGALE HOMVE HEALTH CARE, | NC., doi ng busi ness as AAA
Medi cal Oxygen Supply, also known as and fornerly known as
Rot ech Healthcare Inc., also known as and fornerly known as
Prof essional Respiratory Hone Healthcare Inc., also known
as and fornerly known as ABBA Medi cal Equi pnent Inc.,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of Texas

Bef ore JONES, Chi ef Judge, BENAVI DES, and STEWART, Circuit Judges.
BENAVI DES, Circuit Judge:

The Plaintiff-Appellant, Mariluz Arisnmendez, brought suit
agai nst her enpl oyer, N ghtingal e Hone Health Care, all eging gender
di scrim nation pursuant to the Texas Comm ssi on on Human Ri ghts Act
(TCHRA), Tex. Lab. Code Ann. 8§ 21.001 et seq. The jury found that
Arisnmendez’ s pregnancy was a notivating factor in N ghtingale' s
decision to discharge her and rendered a verdict in favor of

Arismendez. The jury also found that N ghtingale (1) did not make
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a good faith effort to prevent gender discrimnation in the
wor kpl ace and (2) engaged in the above found discrimnatory
practice with malice or reckless indifference. The jury awarded
damages for back pay and conpensatory danages. It al so awarded
$1, 000,000 in punitive damages. Arisnmendez noved for entry of
judgnent and N ghtingale objected, arguing that the proposed
judgnent failed to apply a statutory cap on punitive danmages. The
district court sustained N ghtingale s objection and remtted the
puni tive damages to $200, 000. Subsequently, finding insufficient
evidence to support the jury verdict, the district court granted
Ni ghtingale’s notion for judgnent as a matter of |aw. W concl ude
that the district court erred in finding insufficient evidence and
reverse the district court’s judgnent. Additionally, we concl ude
that the district court correctly ruled that Texas statutory |aw
does not allow punitive danages in excess of $200,000 in this case
and direct the court to reinstate the jury’'s award of danmages and
remt the punitive damages to $200, 000.

| . BACKGROUND

Ni ghtingale is in the business of providing oxygen tanks and
ot her nedical equipnment to honebound patients. In February of
2002, Arisnendez began worki ng as a custoner service representative
for Nightingale at its MAII|len branch. McCune was the regiona
manager i n charge of operations in Texas. Fromthe tine Arisnmendez
began working in 2002 until February 2003, the MAI|len branch
operated w thout a branch manager. During that period, Arisnmendez
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often reported to Chris Cruz, the Corpus Christi branch manager.

I n Novenber 2002, Arisnendez di scovered she was pregnant with
her third child. She then discussed maternity |eave wth Janes
Gol dstein, Nightingale' s area nmanager for south Texas. Veronica
Vel a was hired as the McAI |l en branch manager in February of 2003.

Arismendez began experiencing |ower abdom nal pain and, on
March 24, 2003, saw her physician, who prescribed bedrest and
signed a release that excused her from work wuntil her next
appoi ntnment on April 7. Arisnendez’s husband delivered the noteto
Vel a at the office. MCune granted Arisnendez a | eave of absence
until April 8. During this tinme, Arisnendez stayed at her hone in
McAl len. Arisnendez called Vela on a daily basis for the first
week of Jleave to assist with any questions about her work.
Arisnmendez al so asked Vel a about the short-termdisability policy.
Pursuant to this conversation, Jesus Sanchez, Arisnendez’s co-
wor ker, brought a disability form to Arisnendez. Arisnendez’ s
physi cian conpleted the disability formon April 2. The doctor
restricted Arisnendez’s physical activity until April 8, 2003
Vel a instructed Arisnendez’s husband to send the conpleted form
directly to the corporate headquarters, and he conplied with her
i nstructions.

On April 7, Arisnendez had anot her doctor’s appointnent. Her
physician ordered two additional weeks of bedrest and signed
anot her release that excused her fromwork until April 21. Once
again, her husband delivered the doctor’s note to Vela at the
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office. Vela, however, clains that she did not receive this note.
During this period of |eave, Arisnendez’ s husband was away from
home working on a job site, and Arisnendez stayed at her nother’s
home in Mexico to obtain help caring for her two young chil dren.
Her nother’s honme did not have a tel ephone but Arisnendez called
the office at |l east two tinmes when Vel a was out. During one of the
calls, Arisnmendez heard Sanchez radio Vela and ask if she needed
anything from Arisnendez. Arisnendez told Sanchez that she could
not be reached by phone because she was staying with her nother in
Reynosa, and Sanchez relayed that information to Vel a.

On April 21, Arisnendez had a doctor’s appointnment, during
which he ordered fifteen nore days of bedrest and signed another
work rel ease. Arisnendez attenpted to deliver the doctor’s note to
Vela at the office. Vela refused to accept the note and told her
she had been term nated several weeks ago. The Enpl oyee Separati on

Report was signed by Vela as the supervisor and dated April 8. The

report listed the reasons for the involuntary separation were
“excessi ve sick | eave/ job abandonnent.” Vela also told Arisnendez
that although Vela knewit was illegal to fire her because she was

pregnant, Vela had a “business to run” and “could not take having
a pregnant wonman in the office.”

On May 6, 2004, Arisnendez brought a pregnancy di scrimnation
and wongful termnation suit against N ghtingale in Texas state
court. N ghtingale renoved it to federal district court. The jury
found in favor of Arisnendez, awardi ng $26, 150 i n back pay danages,
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$10,000 in conpensatory danamges, and $1,000,000 in punitive
damages. Ni ghti ngal e objected to the entry of judgnent on the
plaintiff’s notion, asserting a Texas statutory cap on punitive
damages. The district court reduced the punitive danage award to
$200, 000 pursuant to the statutory cap. Nightingale subsequently
renewed its notion for judgnent as a matter of law, and the
district court granted the notion, entering judgnent in favor of

Ni ghti ngal e. Arisnendez now appeal s.

1. ANALYSIS
A STANDARD COF REVI EW

We review the district court’s grant of judgnent as a matter
of |l aw de novo, applying the sane standard as the district court.
Sobl ey v. Southern Natural Gas Co., 210 F.3d 561, 563 (5th Cr.
2000). Judgnent as a matter of lawis appropriate if “there is no
|l egally sufficient evidentiary basis for a reasonable jury to find
for that party on that issue.” Fed. R Cv. P. 50(a)(l). This
Court “nust draw all reasonable inferences in favor of the
nonnmovi ng party, and it may not nmake credibility determ nations or
wei gh the evidence.” Reeves v. Sanderson Plunbing Prods., Inc.
530 U. S 133, 150 (2000). Additionally, this Court should
di sregard evidence favorable to the noving party that the jury is
not required to believe. Laxton v. Gp, Inc., 333 F.3d 572, 577

(5th Gr. 2003) (citing Russell v. MKi nney Hosp. Venture, 235 F. 3d



219, 222 (5th Cr. 2000)). W nust give “credence to evidence
supporting the noving party that is uncontradi cted and uni npeached
if that evidence cones fromdisinterested witnesses.” 1d. (citing
VWal |l ace v. Methodist Hosp. Sys., 271 F.3d 212, 219 (5th Gr.
2001)). There nust be nore than a nere scintilla of evidence in
the record to prevent judgnent as a matter of law in favor of the
nmovant. |d.
B. Di scrimnation
Ari smendez brought suit pursuant to the TCHRA, which prohibits
an enployer from anong other things, discharging an enployee
because of her gender. Tex. Lab. Code Ann. § 21.051. Section
21.051(1) provides that “[a]ln enployer commts an unlawf ul
enpl oynent practice if because of . . . sex . . .the enployer
di scharges an individual, or discrimnates in any other manner
against an individual in connection with . . . privileges of
enpl oynent.” The TCHRA further explains that sex discrimnation
i ncl udes discrimnation “because of or on the basis of pregnancy.”
§ 21.106(a).
A stated purpose of the TCHRAis to “provide for the execution
of the policies of Title VII of the Gvil R ghts Act of 1964.”
Tex. Lab. Code 8§ 21.001(1); see also Quantum Chem Corp. V.
Toenni es, 47 S.W3d 473, 476 (Tex. 2001). Accordingly, “‘anal ogous
federal statutes and the cases interpreting themguide’ the reading

of the statute.” Pi neda v. United Parcel Serv., Inc., 360 F.3d



483, 487 (5th Cr. 2004) (quoting Quantum 47 S.W3d at 476).
However, the TCHRA and Title VII differ in their required proof of
the enployer’s notivation for the unlawful enploynent practice.
Under the Texas statute, to establish an unlawful enploynent

practice, Arisnmendez need only prove that discrimnation was “a
nmotivating factor” in the enployer’s decision, Quantum 47 S. W 3d
at 480, rather than a “but for” cause as Title VII requires.?
Pi neda, 360 F.3d at 487. However, if an enpl oyer denonstrates that

it “wuld have taken the sane action in the absence of the

inperm ssible notivating factor,” then a court nmy grant
declaratory or injunctive relief but may not award danmages. 8
21.125(Db).

Here, the jury specifically found that Arisnendez’ s pregnancy
was a notivating factor in the enployer’s decision to discharge
her. Arisnmendez argues that the district court erred in finding
i nsufficient evidence to support the verdict. She had the burden
of persuading the jury either by direct evidence of discrimnation
or by an indirect nethod of proof, which is the pretext nethod set
forth in McDonnell Douglas.? Rachid v. Jack In The Box, Inc., 376

F.3d 305, 309 (5th Cr. 2004).

. See 8§ 21.125(a) (“an unlawful enploynent practice is
establi shed when the conpl ai nant denonstrates that race, color
sex, national origin, religion, age, or disability was a notivating
factor for an enploynent practice, even if other factors also
notivated the practice. ").

2 McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973).
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Ni ghti ngal e responds that Arisnendez failed to establish a
prima facie case of discrimnation because she did not present
evi dence that she was treated | ess favorably than enpl oyees out si de
her protected class, “non-pregnant enployees who mssed a
conpar abl e anount of work.” Ni ghti ngale further asserts that
Arisnmendez “l| eaps beyond her initial burden and centers her attack
i nst ead on her second burden, presum ng that this Court will ignore
the fact that she never established a prinma facie case to even
reach the burden-shifting aspects of discrimnation |aw”
Ni ghtingale is m staken. Because this case was “fully tried on
the nerits,” the McDonnel | Dougl as burden-shifting framework “drops
fromthe case.” United States Postal Serv. Bd. of Governors v.
Ai kens, 460 U. S. 711, 713-14, 715 (1983) (internal quotation marks
and citations omtted). |Indeed, after trial, “the sufficiency of

the prima facie case as such ‘is no longer relevant.’” Russell

235 F.3d at 224 n.5 (A kens, 460 U. S. at 715).

Arismendez argues that the coments Vela nmade while
termnating her constitute direct evidence of discrimnation.
Arisnmendez testified that Vela said that she knewit was illegal to
termnate Ari smendez because of Arisnmendez’ s pregnancy.
Nonet hel ess, Vela said she had a business to run and could not

handl e havi ng a pregnant wonan in the office.® The district court

% Vel a denies nmaking these conments. Nonet hel ess, we nust
draw all reasonable inferences in favor of the nonnoving party and
may not nmake credibility determ nations or weigh the evidence
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ruled that because Vela “did not exercise any authority over
McCune’'s decisiontotermnate Plaintiff, Vela' s comments anount to
nothing nore than stray remarks.” W disagree. This Court has
expl ained that “remarks may serve as sufficient evidence of
discrimnation if the offered coments are: 1) [ pregnancy]
related; 2) proximate in tinme to the termnations; 3) nmade by an
individual with authority over the enploynent decision at issue;
and 4) related to the enpl oynent decision at issue.” Brown v. CSC
Logic, Inc., 82 F.3d 651, 655 (5th Cr. 1996).% The only dispute
is whether Vela had the authority to termnate Arisnendez.
Ni ghtingal e’ s position is that McCune was the individual that had
the authority to termnate Arisnendez. However, this Court | ooks
“to who actually nade the decision or caused the decision to be
made, not sinply to who officially made the decision.” Russell
235 F. 3d at 227. Thus, “if the evidence indicates that the worker
possessed |everage, or exerted influence, over the titular
deci sionmaker,” the worker’s discrimnatory animus nmay be
attributed to the enployer. Id.

Here, view ng the evidence in the |light nost favorable to the

non-novant, the evidence is sufficient for ajury to find that Vel a

Reeves, 530 U. S. at 150.

4 After the Suprenme Court’s holding in Reeves, 530 U. S. 133,
“IwWje continue to apply the CSC Logic test when a remark is
presented as direct evidence of discrimnation apart from the
McDonnel | Dougl as franmework.” Laxton v. Gp, Inc., 333 F.3d 572,
583 n.4 (5th Gr. 2003).



exerted influence over the decision to termnate Arisnendez. Vela
was Arisnendez’s direct supervisor. Vel a signed the papers to
termnate Arisnendez’s enploynent. There was evidence that
Arisnmendez’ s husband hand delivered a doctor’s note to Vela that
extended the period of bedrest. That note was not in Arisnendez’s
file, and McCune was never made aware of it. MCune testified that
he woul d have considered the circunstances regarding Arisnendez’s
bedrest if he had been nmade aware. MCune described Arisnmendez as
a superior enployee and a key person in the office. Vel a
comunicated wth N ghtingale’s human resources departnent
regarding termnating Arisnendez. McCune testified that Vela
initiated the “paperwork” to term nate Arisnendez. |ndeed, MCune
admtted that Vela provided all the information that he had in
order to nmake the term nation decision. Because the jury could
therefore conclude that McCune conducted no independent
i nvestigation, the “causal I|ink” between Vela' s discrimnatory
aninus and Arisnendez’s termnation was not broken. Long .
Eastfield Coll., 88 F.3d 300, 307 (5th Cr. 1996). “Watever the
formal hierarchy of [N ghtingale] mght be, the jury could
reasonably find that [Vela] contributed significantly to the
termnation decision officially made by [MCune].” Russell, 235
F.3d at 228.

Thus, we conclude that the remarks nmade by Vel a at the tine of

Arisnmendez’s termnation serve as direct evidence of pregnancy
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discrimnation. This case boils down to a question of credibility,
and the jury believed Arisnendez over Vela. There is nore than a
mere scintilla of evidence to support the jury's verdict that
Arisnmendez’ s pregnancy was a notivating factor in the enployer’s
decision to termnate Arisnendez. Tex. Lab. Code § 21.125(a).

Nonet hel ess, as previously set forth, if an enpl oyer can show
that it would have taken the sane action in the absence of any
di scrimnatory aninus, then no damages nmay be awarded. Tex. Lab.
Code § 21.125(b). N ghtingale argues that, in any event, it would
have term nated Ari snendez based on either her “job abandonnent” or
“excessi ve absenteeism” Those terns are explained in the Enpl oyee
Handbook and are the reasons |listed for Arisnendez’s termnationin
her Enpl oyee Separation Report.

The Enpl oyee Handbook defines “Job Abandonnent” as foll ows:
“Failure to report an absence for three (3) consecutive days w |
be considered a voluntary resignation.” It is undisputed that
Arisnmendez reported her absence through April 7. | ndeed, it is
undi sputed that McCune granted her a | eave of absence until Apri
8. There is evidence that, on April 7, Arisnmendez’ s husband
delivered a doctor’s note prescribing bedrest for Arisnendez
through April 22. Pursuant to a hypothetical question, Vela
admtted that such a notification would be an acceptable way to
report an absence. The Enpl oyee Separation Report |ists the
termnation date as April 8. Drawi ng all reasonable inferences
fromthe evidence in favor of Arisnendez, the evidence is legally
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sufficient to show that Arisnendez did not fail to report her
absences. Thus, Nightingale has failed to denonstrate that it
woul d have term nated her based on job abandonnent.

Wth respect to the “excessive absenteeisni basis for
termnation, the Enployee Handbook defines an occurrence as
fol | ows:

In nost cases, each separate incident when you are

absent, tardy or |eave work early. However, an absence

of consecutive workdays caused by the sane reason will be
treated as a single occurrence. Any absence of 3 or nore

wor kdays for the sanme nedical reason will require a
return to work authorization froma doctor. Failure to
produce this note will result in each absence being

counted as a separate occurrence.
(enmphasis in original). The handbook provides that if an enpl oyee
had six occurrences in a year, the enployee should receive an
“I'nitial Counseling Warning.” It further provides that an enpl oyee
will be termnated after 9 occurrences in a 12-nonth period. It is
undi sputed that Arisnendez’s absence consisted of consecutive
wor kdays caused by the sane reason. MCune conceded, as he had to,
t hat al t hough the handbook provides that nine occurrences warrant
term nation, Arisnendez had one occurrence at the tinme she was
termnated. Thus, there is evidence that the termnation was in
viol ati on of the handbook.

In further support of its “excessive absenteeisnt argunent,
Ni ghti ngal e states that it was operating with a skeletal staff, and
a hiring freeze prevented it fromenploying a tenporary enpl oyee.

On the other hand, the evidence denpbnstrated that the MAI Il en
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branch operated w thout a branch nmanager for an entire year
(February 2002 to February 2003). Ni ghtingale also points to
evi dence that the McAl Il en branch was experi enci ng addi ti onal demand
for its services because of seasonal “w nter Texans.” However,
Arismendez was fired in the spring and thus the jury could
reasonably infer that the demand from the w nter Texans was
abati ng.

Utimtely, drawing all reasonable inferences in favor of
Arismendez, we conclude that N ghtingal e has not denonstrated that
it would have term nated her in the absence of the discrimnatory
ani nus. Tex. Lab. Code § 21.125(b). In the instant case, the jury
bel i eved Arisnmendez, and there is nore than a scintilla of evidence
to support the jury verdict. Thus, the district court erred in
granting judgnent as a matter of lawto N ghtingale, and we reverse
and remand the judgnent.

C. Puni ti ve Damages

Arisnmendez contends that the district court erredinremtting
the punitive damages awarded by the jury. Applying Texas |aw, the
district court renmtted the damages from $1, 000,000 to $200, 000.
Tex. Cv. Prac. & Rem Code § 41.008. Section 41.008 provides
t hat :

(a) In an action in which a clainmnt seeks recovery of

exenpl ary damages, the trier of fact shall determ ne the

anount of econom c danages separately fromthe anount of

ot her conpensatory damages.

(b) Exenplary danmages awarded agai nst a defendant may
not exceed an anmpunt equal to the greater of:
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(A two tines the anmount of econom ¢ damages;
pl us

(B) an anobunt equal to any noneconom c damages
found by the jury, not to exceed $750, 000; or

(2) $200, 000.

The application of the above statute to the anount of damages
awarded Arisnendez results in a cap of the punitive or exenplary
damages at $200, 000. Arisnmendez argues that N ghtingal e wai ved any
statutory cap by failing totinely plead it. In the alternative,
she argues that the statutory cap found in the TCHRA, which all ows
a total damages award of $300, 000, applies to her suit. Tex. Lab.
Code § 21. 2585.

(1) Waiver

Ari smendez contends that the enpl oyer wai ved the statutory cap
by failing to properly invoke it as an affirmative defense in
district court. In a diversity action such as this, substantive
state |law determ nes what constitutes an affirmative defense.
Lucas v. United States, 807 F.2d 414, 417 (5th Gr. 1986).
However, “the Federal Rules of G vil Procedure provide the manner
and tine in which defenses are raised and when waiver occurs.”
Morgan Quar. Trust Co. of New York v. Blum 649 F.2d 342, 344 (5th
Cr. Unit B 1981). Rule 8(c) of the Federal Rules of Cvil
Procedure “requires that an affirmati ve defense be set forth in a
def endant’ s responsi ve pleading. Failure to conply with this rule,

usual ly results in a waiver.” Lucas, 807 F.2d at 417. “‘Were the
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matter is raised in the trial court in a manner that does not
result in unfair surprise, however, technical failure to conply
precisely with Rule 8(c) is not fatal.’”” Id. (quoting Allied Chem
Corp. v. Mackay, 694 F.2d 854, 855-56 (5th Cr. 1983)). Mor e
specifically, a defendant does not waive an affirmative defense if

it is raised at a pragmatically sufficient tinme, and [the
plaintiff] was not prejudiced inits ability to respond.’” Lucas,
807 F.2d at 418 (quoting Mackay, 694 F.2d at 856) (brackets in
opi ni on).

In Sem nole Pipeline v. Broad Leaf Partners, a Texas Court of
Appeals held that the statutory cap in Chapter 41 was not an
affirmati ve defense. 979 S.W2d 730, 759 (Tex. App. - Houston
[14th Dist.] 1998).° The court explained that the cap
automatically applied and “[b] ecause the defendants had nothing to
prove, they had nothing to plead.” Id. Here, if the statutory cap
is not an affirmative defense and automatically applies,

Arisnendez’s claimof waiver is wthout nerit. However, anot her

Texas Court of Appeal s has opi ned that “[w here nmaxi mum damages are

> Sem nol e Pipeline involved a forner version of the instant
statutory cap, which provided that “exenplary damages awarded
agai nst a defendant may not exceed four tinmes the anount of actual
damages or $200, 000, whichever is greater.” Weelways Ins. Co. v.
Hodges, 872 S.W2d 776, 783 n.8 (Tex. App. - Texarkana 1994)
(quoting Tex. Cv. Prac. & Rem Code Ann. 41.007 (Vernon Supp.
1994)). Al though the current cap involves a different cal cul ation
for the statutory maxi num anmount of punitive damages, it is a

distinction without a difference. In other words, the current
version of the cap likewise requires the defendant to prove
not hi ng.

15



provided in statutes in Texas, and a defendant wants to rely on the
cap, it is considered a defense that nust be plead and proved.”
Shoreline, Inc., v. Hsel, 115 S W3d 21, 25 (Tex. App.-Corpus
Christi 2003)¢ (citing inter alia § 41.008).

W need not determ ne whether the relevant statutory caps
constitute affirmative defenses under Texas | aw. Assum ng ar guendo
that the statutory caps are affirmative defenses, Arisnendez has
not shown that Ni ghtingal e waived the defense. In a Joint Pretrial
Order, Arisnendez referred to a statutory cap on danmages. Although
the enployer did not plead a statutory cap in its answer, the
enpl oyer did raise it prior to entry of judgnent. Additionally,
there were no factual issues to determ ne. VWil e Arisnmendez
asserts that Nightingale failed to prove the nunber of enpl oyees it
had during the relevant tinme frame, that fact is irrelevant under
the cap in Chapter 41.7

Further, Arisnmendez has not shown how she was prejudiced by
the delay in raising the statutory cap. We conclude that the

enpl oyer raised the cap at a pragmatically sufficient tinme, and

6 That case in involved the statutory cap found in 8§
21.2585(d).

! The nunber of enployees would be relevant only if we
applied the TCHRA cap because it determ nes the maxi num anount of
total danages based on the nunber of enployees. § 21.2585(d)(1)-

(4). However, N ghtingale has conceded that it has over 500
enpl oyees, which places it in the highest punitive damages cap
($300, 000) wunder TCHRA. In any event, because we ultimately
determne that the cap in Chapter 41 applies, the nunber of
enployees is irrelevant. See infra Part [1.C (2).
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Arismendez was not prejudiced. The district court properly ruled
that the enployer had not waived the statutory cap.
(2) TCHRA cap

In the alternative, Arisnendez argues that the district court
erred in applying the cap in 8 41.008; instead, she contends that
the applicable cap is found in the TCHRA Tex. Lab. Code 8§
21.2585(d). Section 21.2585(d) provides that:

The sum of the amount of conpensatory danmages

awar ded under this section for future pecuniary |osses,

enoti onal pain, suffering, i nconveni ence, nental angui sh,

| oss of enjoynent of |ife, and other nonpecuniary | osses

and the amount of punitive damages awarded under this

section may not exceed, for each conpl ai nant

(4) $300,000 in the case of a respondent that has
nmore than 500 enpl oyees.

Arisnmendez asserts that because her suit is brought pursuant
to the TCHRA, the statutory cap found in that Act should apply.
However, Chapter 41 of the Texas Cvil Practice and Renedies,
entitled “Exenpl ary Damages,” provides that “[t] his chapter applies
to any action in which a cl ai mant seeks exenpl ary damages rel ati ng
to a cause of action.” § 41.002(a). Section 41.002(b) further

states that:

This chapter establishes the maxi num exenpl ary danages
that may be awarded in an action subject to this chapter,
including an action for which exenplary danmages are
awar ded under another law of this state. This chapter
does not apply to the extent another |aw establishes a
l ower maxi num anmount of exenplary damages for a
particular claim

Accordingly, the statutory cap applied by the district court

provides that it applies to any action involving exenplary or
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punitive damages unless another |aw establishes a |ower cap.
Further, the statute expressly provides that it applies to all
punitive damages except for an inclusive list. 8§ 41.002(b) (1)-
(15) and (d). That |ist does not exenpt an action brought pursuant
to TCHRA. The statute also instructs that “in an action to which
this chapter applies, the provisions of this chapter prevail over
all other law to the extent of any conflict.” 8§ 41.002(c)
(enphasi s added).

We have found no Texas case addressing this precise question.
Arisnmendez, relying on Union Pac. R R Co. v. LOA asserts that the
lower cap in the TCHRA ($300,000) controls over the naxinmm
recovery allowed in Chapter 41 ($750,000). 153 S.W3d 162 (Tex.
App. — El Paso 2004). This case offers Arisnmendez no succor. In
LOA, based on the anpbunt of conpensatory danages awarded by the
jury ($800, 000), the maxi mum anount of punitive danmages al |l owed by
Chapter 41 was $750,000. 1I1d. at 173. However, the maxi mum total
award, including punitive danages, that TCHRA ever allows is
$300, 000. Thus, in LOA, the damages cap in the TCHRA was | ower
than the cap in Chapter 41. Under those circunstances, Chapter 41
dictated that the I ower cap found in TCHRA applied. § 41.002(b).
Al t hough t he opi ni on does not provide this analysis, the court cane

to the correct conclusion that the lower cap in the TCHRA applied.?

8 The court stated that “[b]ecause we have rul ed, however,
that the judgnent islimted to the clains established by the TCHRA
whi ch contenpl ates a cap of both conpensatory and punitive danages
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I n contrast, the maxi numanount of punitive damages Chapter 41
al l ows based on the anount of econom c damages awarded Ari snendez
is $200, 000—ot $750, 000. For Arisnendez, the cap of $200, 000 in
Chapter 41 is the lower and therefore applicable cap.?®

Arismendez also contends that the applicable statutory cap
should be determned prior to the jury's verdict to alleviate
uncertainty as to potential liability or recovery. The above-
quoted statutory schenme in Chapter 41 setting the nmaxi numexenpl ary
award cannot be determned until the jury has awarded econom c
damages. Once the statutory cap of Chapter 41 has been determ ned,
a district court can then determne if another (here TCHRA)
statutory cap is lower and therefore controlling. Arisnmendez’ s
contention that the cap should be determned in the first instance
flies in the face of the Texas statutory schene used to determ ne
the cap on a punitive damage award. It is wthout nerit.

In light of the broad |anguage in Chapter 41 reaching any

punitive damage awards except for certain enunerated actions not

and reforned the judgnent bel owin conformance herewith, we do not

reach Issue No. Three.” I|d. at 173.

o Arismendez also cites Hoffmann-LA Roche, Inc., .
Zel twanger, 144 S . W3d 438 (Tex. 2004), in support of the
proposition that the TCHRA cap applies. In that case, in a

footnote, the court noted that the current cap in Chapter 41
applied only to actions accruing after Septenber 1, 1995. |d. at
442 n. 4. More to the point, there was no argunent regardi ng which
cap applied. The issue joined in that case was whether the
plaintiff could recover danmages on a claim for intentiona
infliction of enotional distress based on the sane actions that
formed the basis of her sexual harassnent danages.
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rel evant here, and the express |anguage that Chapter 41 prevails
over all other conflicting | aw except when a | ower maxi nrum anount
is set, we are persuaded that the district court correctly applied
the cap found in 8 41.008 to remt the punitive damge award to

$200, 000.

[11. CONCLUSI ON

For the above reasons, the district court’s judgnent as a
matter of lawin favor of the enpl oyer is REVERSED and REMANDED f or
proceedi ngs consistent with this opinion. Additionally, the
district court is directedtoreinstate the jury’s award of damages

and remit the punitive danages to $200, 000.
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