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Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:05-CR-2032

Bef ore GARWOOD, CLEMENT and PRADO, Circuit Judges.
PER CURI AM *

Jose Bernardo Rodriguez-Rodriguez was convicted of one count
of having been found in the United States foll ow ng deportati on and
sentenced to serve 57 nonths in prison. Rodriguez-Rodriguez argues
that his bottomof the guideline range sentence (i nposed July 2006)
is unreasonable because he requested a sentence below the
guidelines based on the 18 U S.C § 3553 factors and that the

district court inposed the sentence wthout considering the

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.
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mtigating factor or the nature and circunstances of the offense.
The record shows that Rodriguez-Rodriguez’s factual assertion that
the district court did not consider the mtigating circunstance
presented at sentencing is factually incorrect. Rodr i guez-
Rodri guez has not shown that the sentence inposed by the district
court is unreasonable. See United States v. Mares, 402 F.3d 511
518-19 (5th Gir. 2005).

Rodri guez- Rodri guez challenges the constitutionality of 8
US C 8 1326(b)’s treatnent of prior felony and aggravated fel ony
convictions as sentencing factors rather than elenents of the
offense that nust be found by a jury. Rodri guez- Rodri guez’s
constitutional challenge is foreclosed by Al nendarez-Torres V.
United States, 523 U S. 224, 235 (1998). Although he contends that
Al mendar ez-Torres was incorrectly decided and that a nmajority of
the Suprene Court would overrule Al endarez-Torres is light of
Apprendi v. New Jersey, 530 U S. 460 (2000), we have repeatedly
rej ected such argunents on the basis that Al endarez-Torres renains
bi nding. See United States v. Garza-Lopez, 410 F. 3d 268, 276 (5th
Cr. 2005). Rodri guez- Rodri guez properly concedes that his
argunent is foreclosed in |ight of Al nendarez-Torres and circuit
precedent, but he raises it here to preserve it for future review

The judgnent of the district court is

AFFI RVED.



