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UNI TED STATES OF AMERI CA,

Plaintiff - Appellee,
V.
ARTURO HERNANDEZ- ZUNI GA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:98 CR00360-001

Before H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

On May 18, 1999, Arturo Hernandez-Zuiiga was sentenced to
seventy-two nont hs’ inprisonnment and a four year termof supervised
rel ease follow ng his conviction for possession with the intent to
distribute approximately two kil ograns of cocaine, in violation of
21 U.S.C. 8§ 841(a)(1) and (b)(1)(B).? Her nandez- Zufii ga began hi s
termof supervised release on July 3, 2004. On June 30, 2006, the

governnent filed a petition for revocation of supervised rel ease

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

This Court affirned Hernandez-Zufiga' s conviction and

sentence in United States v. Hernandez-Zuiiga, 215 F.3d 483 (5th
Cir. 2000).
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all eging that Hernandez-Zuiiga had failed to (1) report to his
probation officer, and (2) participate in a drug treatnent program
Both actions were required by the conditions of his supervised
rel ease. On July 18, 2006, Hernandez-Zuiiga pled true to the
all egations and the district court revoked his supervised rel ease.

The district court inposed a new sentence of seven nonths’
i nprisonnment to be followed by fifty-three nonths of supervised
release. In addition, the district court orally inposed el ectronic
monitoring as a special condition of supervised release. The
district court did not nention any form of hone detention during
sent enci ng. The witten judgnent, however, inposed a special
condition of six nonths of hone detention with the possibility of
el ectronic nonitoring. Because of the discrepancy between the
witten judgnent and the oral pronouncenent of his sentence,
Her nandez- Zuii ga appeals the inclusion of hone confinenent as a
condition of his supervised rel ease.

Si nce Hernandez-Zuiii ga had no opportunity at sentencing to
consider or object to the special condition of hone confinenent,
our standard of reviewis for abuse of discretion. United States
v. Bigelow, 462 F.3d 378, 381 (5th Cr. 2006).

When a witten judgnent conflicts wth the oral pronouncenent
of sentencing, the oral pronouncenent controls. United States v.
Martinez, 250 F.3d 941, 942 (5th Gr. 2001). |If, however, thereis
merely an anbiguity between the two sentences, we nust | ook to the
district court’s intent to determne the sentence. | d. Bot h

Her nandez- Zuii ga and t he governnent agree that the witten judgnment



is in conflict wwth the oral pronouncenent of Hernandez-Zufiiga's
sent ence. Furthernore, both parties agree that the witten
judgnent should be anended to unanbiguously reflect the oral
i nposition of electronic nonitoring wthout any hone detention. W
agree. Therefore the sentence is VACATED in PART and this matter
is REMANDED to the district court with instructions to conformthe
witten judgnent to the oral pronouncenent at sentencing,

consistent with this opinion.

SENTENCE VACATED | N PART; REMANDED.



