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Appeal fromthe United States District Court
for the Western District of Texas
(3:99-CR-811-1)

Bef ore DAVI S, BARKSDALE, AND BENAVI DES, Circuit Judges.
PER CURI AM *

Havi ng pleaded guilty in 1999 to conspiracy to possess, with
intent to distribute, five kilograns or nore of cocaine and to
possession, wth intent to distribute, 500 granms or nore of
cocai ne, Robert Fo, Jr., contests his sentence in 2005, contending

the district court clearly erred in denying him a safety-val ve

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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reduction pursuant to 18 U S.C. § 3553(f) and U S.S.G § 5Cl1. 2.
(Fo was a fugitive for six years prior to sentencing.)

A district court’s factual findings regarding a safety-val ve
adj ustnent are reviewed for clear error; its legal interpretations,
de novo. United States v. Mller, 179 F.3d 961, 964 (5th Gr.
1999). As noted, Fo clains only clear error by the district court
inits findings of fact.

“US. S.G 8§ 5CL. 2, al so known as the ‘safety val ve’ provi sion,
limts the applicability of statutory m ni numsentences in certain
cases, specifically, those involving | ess cul pabl e def endants who
fully assist the Governnent.” United States v. Treft, 447 F.3d
421, 426 (5th Cr.) (internal citations omtted), cert. denied, 127
S. . 555 (2006). To receive a safety-valve adjustnent, a
def endant nust neet five criteria listed in 8 5C1.2; if he does,
the sentencing court may i npose its sentence in accordance with the
CGuidelines rather than the statutory mninum U S.S.G 8§ 5CL. 2(a);
18 U.S.C. § 3553(f).

In rejecting Fo's safety-valve-adjustnent request, the
district court found Fo had not satisfied 8§ 5Cl.2(a)(5), which
requires that, “not later than the tine of the sentencing hearing,
the defendant ... truthfully provide[] to the Governnent al
i nformati on and evi dence the defendant has concerning the offense
or offenses that were part of the sane course of conduct or of a
comon schene or plan”. 8 5C1.2(a)(5). Fo mai ntains he nade a

tinmely and conplete disclosure of all relevant facts surroundi ng
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the commssion of the offenses charged. He also clains the
district court’s factual findings as to drug quantities |ikew se
support the necessary findings for a safety-val ve adjustnent.

The defendant has the burden of establishing eligibility for
the safety-valve reduction, including showing he truthfully
provi ded the Governnment with all relevant information and evi dence
regardi ng the offense. United States v. Flanagan, 80 F.3d 143
146-47 (5th Gr. 1996). Information in the Presentence
| nvestigati on Report, which the district court adopted in rel evant
part, shows: Fo’'s involvenent in the drug conspiracy extended
beyond the two kilogram deals to which he admtted; and he was
actively involved in negotiations regardi ng a sal e of 100 ki | ograns
of cocaine, a fact Fo denies. Despite Fo's contentions to the
contrary, a review of the record shows Fo failed to truthfully
provi de the Governnent with all information and evi dence regardi ng
the instant offenses. See U S S G § 5ClL.2;, 18 US.C 8
3553(f)(5); Flanagan, 80 F.3d at 146-47. Accordingly, because the
district court’s safety-valve-reduction finding is plausible in

light of the record as a whole, see United States v. Davis, 76 F. 3d

82, 84 (5th Gr. 1996), its challenged finding is not clearly
erroneous.
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