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for the Western District of Texas
(6: 05-CR-48-10)

Bef ore BARKSDALE, DeMOSS, and PRADO, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

The Governnent chal |l enges M chael Jason Krummow s receiving a
concurrent, rather than the statutorily-required consecutive,
sentence for possession of a firearm during the comm ssion of a
drug-trafficking offense. CONVICTI ON AFFI RVED; SENTENCE VACATED;
REMANDED FOR RESENTENCI NG

| .

Krummow was charged wth: possession wth intent to
di stribute nmet hanphetam ne within 1,000 feet of a public school, in
violation of 21 U.S.C. 88 841(a)(1), (b)(1)(C, and 860(a) (drug-
possession count); and possession of a firearm during the

comm ssion of a drug-trafficking offense, in violation of 18 U S. C
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8 924(c)(1) (A (i) (firearm possession count). He pleaded guilty to
bot h counts.

The drug-possession conviction was subject to a one-year
m ni numsent ence, pursuant to 21 U.S.C. 88 841(b)(1)(C and 860(a).
The firearm possessi on convi cti on was subject to a 60-nonth m ni num
sentence, to be served consecutive wth the drug-possession
sentence. 18 U . S. C. 88 924(c)(1)(A) (“any person who, during and
in relation to any ... drug trafficking crine ..., possesses a
firearm shall, in addition to the puni shnent provided for such ...
drug trafficking crime —(i) be sentenced to a termof inprisonnent
of not less than 5 years”), (¢c)(1)(D)(ii) (“no termof inprisonnent
i nposed on a person under this subsection shall run concurrently
wth any other term of inprisonnent inposed on the person,
including any term of inprisonnent inposed for the ... drug
trafficking crime during which the firearm was ... possessed’).
Accordi ngly, the Presentence I nvestigation Report (PSR) stated the
firearm possession sentence “shall be consecutive” to the drug-
possessi on sent ence.

Al t hough Krummow filed objections to the PSR, he did not
object to his firearmpossession sentence’'s being consecutive.
Krummow al so fil ed a sent enci ng menorandum whi ch contained letters
from famly, friends, and acquaintances, for mtigation-of-

puni shnment pur poses.



At sentenci ng, Krummow s “only objection”, which was
unopposed, was to his drug-possessi on-convi cti on Gui deli nes of fense
| evel . For that conviction, after the district court made two
Cui del i nes reductions, including for acceptance of responsibility,
the advisory Quidelines sentencing range was 63-78 nonths. The
court inposed a bel owthe-range sentence of 60 nonths.

For the firearm possession conviction, after presenting
m tigation-of-puni shnment testinony from Krummow and his parents
Krummow s counsel stated: “[I]f [the court] sentence[s] within the
[Guidelines and sentence[s] ... Krumow consecutively ... the
puni shment in this case really outstrips what [he] needs”.
(Enphasi s added.) In response, the Governnent requested that
Krummow be sentenced within “the [Guideline range”; and, |ater
that the court “sentence within the [Guideline range as to [the
dr ug- possessi on conviction] and the 60 nonths as to [the firearm
possessi on conviction]”.

For the firearm possession conviction, the district court
stated “the mandatory sentence is 60 nonths”; it then stated it

woul d “depart downward, however” for that sentence, “and inpose a

period of 60 nonths ... but to be served concurrently, not
consecutively”. Although the court gave no reasons for its doing
so at sentencing, its subsequent Statenent of Reasons, which

recogni zed the firearmpossessi on sentence was “concurrent instead

of consecutive as i s mandat ed by statute” (enphasis added), stated:



“the sentence i nposed i s bel ow a mandatory m ni numter mbecause t he
Court has determned that the mandatory m ni num does not apply
based on findings of fact in this case”; and “[t]he sentence

inposed is below the advisory guideline range [because of] the

nature and the circunstances of the offense and the history and the
characteristics of the defendant pursuant to 18 U S.C. 8§
3553(a)(1)”. (Enphasis in original.)

At sentencing, the district judge stated he was “aware that
this is a sentence that the governnent could easily appeal if it
wishes. [If it does, | wll not be insulted. The governnent has
the right to do that”. The court also infornmed Krummow of his
right to appeal the sentence, “[i]f [he were] foolish enough to do
that”. Subsequently at sentencing, the Governnent did not object
to the sentences’ not being consecuti ve.

1.

In general, pursuant to United States v. Booker, 543 U. S. 220
(2005) (Quidelines only advisory), we review sentences for
reasonabl eness. E. g., United States v. Smth, 440 F.3d 704, 706
(5th Gr. 2006). “Both a district court’s post-Booker sentencing
di scretion and the reasonabl eness i nquiry on appeal nust be gui ded
by the sentencing considerations set forthin 18 U . S.C. 8§ 3553(a).”
| d. Concerning the firearm possession sentence’s not being
consecutive, however, our analysis does not turn on whether that

sent ence was: a “Q@ideline sentence”;: a “Q@iideline sentence”



i ncluding a Guidelines-allowed upward or downward departure; or a
“non- Gui del i ne sentence”. ld. at 707 (discussing the three
different types of post-Booker sentences). Instead, as discussed
bel ow, our holding for that issue is nmandated by 18 U S C 8§
924(c).

A

First, Krummow contends the Governnent’s failure to object in
district court to the sentences’ not being consecutive dictates
pl ai n-error review. Although the Governnent shoul d have obj ect ed,
Krummow s contention i s unavailing.

“CGenerally, if a party fails to tinely raise an issue in
district court, we will reviewit for plain error unless the party
made its position clear to the district court and to have objected
woul d have been futile.” United States v. Castillo, 430 F. 3d 230,
242 (5th Gr. 2005) (enphasis added) (citation omtted). |In this
regard, pursuant to the PSR and its comments at sentencing, the
Governnent made clear its position regarding Krunmmow s sentence,
including the firearm possession sentence’ s being consecutive.
Further, the court’s coments at sentencing denonstrate the
futility of any Governnent objection to the concurrent, rather than
consecutive, sentences.

B
For the firearm possession sentence, “a district court nay

i npose a sentence of inprisonnent below a statutory mninmum ..



only if: (1) the Governnent [so noves] pursuant to 18 U S C 8§
3553(e)[,] asserting the defendant’s substantial assistance to the
Governnent; or (2) the defendant neets the ‘safety valve' criteria
set forthin 18 U . S.C. 8§ 3553(f)”. United States v. Phillips, 382
F.3d 489, 499 (5th Gr. 2004) (enphasis added). O herw se, post-
Booker sentencing courts lack discretion to depart bel ow rel evant
statutory mninuns. E.g., United States v. Robi nson, 404 F. 3d 850,
862 (4th Gr.) (“Booker did nothing to alter the rule that judges
cannot depart below a statutorily provided m ni num sentence.”),
cert. denied, 126 S. C. 288 (2005). This is consistent wth the
hol di ngs i n unpublished opinions by our court. See United States
v. Johnson, 156 F.App’x 640, 642 (5th G r. 2005) (unpublished)
(“Nothing in Booker allows a district court to inpose a sentence
below the statutory mninmum"”), cert. denied, 126 S. C. 1643
(2006); United States v. Sepul veda- Rodri guez, 157 F. App’ x 765, 766
(5th Gr. 2005) (unpublished) (rejecting, under plain-error review,
the contention that Booker rendered statutory-m ninum sentences
di scretionary because “Booker is silent as to those i ssues” and no
supporting authority was cited); United States v. Quaj ardo- Guznman,
149 F. App’ x 274, 275 (5th Cir. 2005) (holding, under plain-error
review, defendant could not show post-Booker sentence would

significantly differ from pre-Booker sentence on renmand, because



“he was sentenced to the mandatory m ni num sentence dictated by
statute”).
Further, this proposition has been at least indirectly

recogni zed in a recent published opinion by our court. See United

States v. Farias, 469 F.3d 393 (5th Cr. 2006). Noting the
defendant did not contend otherw se, our court stated: “a
judge[’'s] ... discretion under Booker to sentence bel ow a mandat ory

mnimum [is] a proposition this and other courts have rejected”,
id. at 401 (footnote omtted); and, “whatever result the Quidelines
yield, the sentence cannot be | ess than the mandatory m ni nuni, id.
(enphasi s added).

As quoted supra, the statutory-m ni numsentence for Krummow s
firearm possessi on conviction was a 60-nonth consecutive sentence.
18 U S.C. 88 924(c)(1)(A (i), (c)(1)(D(ii1); see also United States
v. Correa-Ventura, 6 F.3d 1070, 1084-85 (5th Gr. 1993) (“[section
924(c)’s] mandatory sentence run[s] consecutively rather than
concurrently with that of the predicate crinme”). The Governnent
di d not make a 8§ 3553(e) “substanti al -assi stance” notion. Further,
§ 3553(f)’' s “safety valve” is not applicable to the drug-possession
offense here, 21 U S.C. 8 860, as the exception is explicitly
limted to the follow ng offenses: 21 U.S.C. 88 841, 844, 846
960, and 963. 18 U. S.C. 8§ 3553(f); see also Phillips, 382 F. 3d at

499 (hol ding §8 860 offenses ineligible for § 3553(f) “safety val ve”



treatnment). Krummow does not contend otherwi se. Therefore, the
district court erred by inposing Krumow s drug-possession and
firearm possessi on sentences to run concurrently.

Qur court’s recent decision in United States v. Janes, 468
F.3d 245 (5th Cr. 2006), “h[e]ld that ... 8 3553(e) applies to the
mandatory mninmum sentences of ... 8 924(c)(1), and that a
Gover nnment noti on nmade pursuant to section 3553(e), requesting that
the district court depart from [8 924(c)(1)’s] statutory m ni nuns

, gives the ... court ... authority to depart fromth[ose]
mninmuns”. 1d. at 248. Qur above holding is entirely consistent
with this holding in Janes.

In reaching its holding, Janes discussed the general rule
that, upon the CGovernnent’s filing a 8 3553(e) “substantial-
assi stance” notion, a district court has discretion to depart bel ow
8§ 924(c)(1)’s mandatory m ninmum sentence; but, it then stated
“There is ... no statutory provision or jurisprudential holding
that would prohibit a court from departing below the section
924(c)(1) mnimum if the court felt that such sentence was
appropriate”. |d. at 247-48. This statenent, which is arguably
i nconsi stent with our holding and the above-quoted statenents in
Farias, is sinply either subsunmed in the analysis for why the 8§
924(c) sentence may be reduced if the Governnent requests it or is

dictum Restated, this statenent in Janes is not its hol ding.



Farias does not cite Janes, rendered only approximately two
weeks earlier. O course, if the statenent in Janmes is dictum our
wel | -established rul e that one panel cannot overrule a prior panel
deci sion absent an intervening change in law is not inplicated.

L1,

For the foregoing reasons, Krummow s conviction is AFFI RVED,
his sentence is VACATED and this matter is REMANDED for
resent enci ng.

CONVI CTI ON AFFI RVED; SENTENCE VACATED

REMANDED FOR RESENTENCI NG



DeMOSS, Circuit Judge, specially concurring:

| concur fully in all of the holdings of Judge Barksdale’s opinion, however | write
separately to comment on what | believe the district judge was trying to achieve at
sentencing, and to suggest an alternative approach for re-sentencing.

From my reading of the record and the comments made at sentencing, | am
persuaded that the district judge felt that a combined sentence of ten years was not
appropriate for this defendant, which is why he ordered the two five-year sentences to
run concurrent. If I am correct in this assumption, the district court may be able to
achieve a similar result by issuing a non-Guideline sentence for the drug-possession
charge either at or above the statutory minimum of one year (but below the low-end of
the Guideline range), and then run the mandatory five-year sentence for the gun-
possession conviction consecutively. Of course at re-sentencing a full and proper
explanation must be given for any non-Guideline sentence to justify its reasonableness.
The combined sentence that Krumnow could then receive under the applicable statutes

could be as little as six years, which would be closer to what | believe the district judge

felt was an appropriate sentence for this defendant.”

“The comments that | make in this special concurrence are
solely nmy own opinions and not the opinions or conclusions of any
ot her panel nenber. | amin no way suggesting that the district
judge is bound by this concurrence or that a non-Cuidelines
sentence will automatically be upheld on appeal.
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