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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

MARI O ALBERTO CASTI LLO RI CS,
al so known as Eduardo Castill o-R os,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:05-CR-1932

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Mario Alberto Castillo-Ri os (Castillo) appeals his 70-nonth
sentence following his guilty plea to illegal reentry after
deportation, in violation of 8 U.S.C. 8§ 1326. For the first tine
on appeal, Castillo argues that the district court erroneously
calculated his crimnal history score by applying two-crim nal
history points under U S.S.G 8§ 4Al.1(e) because the instant
of fense was commtted within two years fromhis release from

custody for a California drug trafficking conviction. He asserts

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that he was actually rel eased fromcustody five years before the
i nstant of fense.

As Castillo correctly concedes, because he did not object in
the district court, reviewis limted to the plain error

st andar d. See United States v. Arviso-Mata, 442 F.3d 382, 384

(5th Gr. 2006). Under the plain error standard, the appell ant
must show (1) that there is an error; (2) that the error is clear
or obvious; and (3) that the error affects his substanti al

rights. United States v. O ano, 507 U S. 725, 731-37 (1993).

| f these factors are established, the decision to correct the
forfeited error is within the sound discretion of the court, and
the court will not exercise that discretion unless the error
seriously affects the fairness, integrity, or public reputation
of judicial proceedings. |d. at 735-36.

The district court calculated Castillo’s guideline range as
70 to 87 nonths. The guideline range without the two additional
crimnal history points would have been 57 to 71 nonths. Thus,
the district court’s sentence of 70 nonths was still wthin the
guideline line range advocated by Castillo. W concl ude that
the sentence is thus entitled to a presunption of reasonabl eness
and that Castillo has not net his burden of showi ng that his

substantial rights were affected. See United States v. Medina-

Argueta, 454 F.3d 479, 483 (5th Cr. 2006); see also 4 ano,

507 U.S. at 734.
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Castillo also challenges 8 U S.C. § 1326(b)’s treatnent of
prior felony and aggravated fel ony convictions as sentencing
factors rather than elenents of the offense in |ight of Apprendi

v. New Jersey, 530 U S. 466 (2000). Castillo’ s constitutional

chall enge is foreclosed by A nendarez-Torres v. United States,

523 U. S. 224, 235 (1998). Although Castillo contends that

Al nendarez-Torres was incorrectly decided and that a majority of

the Supreme Court would overrule Al nendarez-Torres in |ight of

Apprendi, we have repeatedly rejected such argunents on the basis

that Al nendarez-Torres remains binding. See United States V.

Garza-lLopez, 410 F.3d 268, 276 (5th Gr.), cert. denied,

126 S. C. 298 (2005). Castillo concedes that his argunent is

foreclosed in |ight of Al nendarez-Torres and circuit precedent,

but he raises it here to preserve it for further review

AFFI RVED.



