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CHARLES FREDERI CK TRAUTMAN, CAROL JEAN TRAUTMAN,

Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

Bef ore H G3 NBOTHAM W ENER, and PRADO, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Charl es Traut man surrendered his whole-1ife insurance policy,
receiving a check for the final cash val ue. He then filed for
bankruptcy, seeking to exenpt the check fromthe estate. Holding
that the cash froma surrendered whole-life policy is not exenpt
under Texas law, we affirm

I

Husband and wi fe Charl es and Carol Trautman got into financi al

t roubl e. In 2004, Charles surrendered a whole-life insurance

policy that he owned, a policy which insured his life wth the
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deat h-benefit payable to Carol. The policy had a gross cash
surrender val ue of about $95, 000 and an out st andi ng | oan bal ance of
about $67,000, yielding a $27,913 difference. Charles received a
check for that anmpunt but did not cash it. Soon after the couple
filed for bankruptcy. After electing to exenpt property fromthe
estate under Texas |law rather than federal law ! the Trautnans
listed as an exenption the uncashed check. Trustee Marsha M1 Iigan
obj ect ed. After a hearing, the Bankruptcy Judge denied the
obj ecti on, upholding the exenption. MIligan appeal ed, and the
district court reversed. The Trautmans appeal, and we reviewthis
purely | egal question de novo.
I
This case centers on Texas |nsurance Code § 1108. 051, which
provi des:
(a) ...[T]his section applies to any benefits, including
t he cash val ue and proceeds of an i nsurance policy, to be
provided to an insured or beneficiary under:
(1) an insurance policy...issued by alife, health,
or accident insurance conpany, including a nutual

conpany or fraternal benefit society...

(b) Notw thstanding any other provision of this code,
i nsurance. .. benefits descri bed by Subsection (a):

(1) inure exclusively to the benefit of the person
for whose wuse and benefit the insurance...is
designated in the policy...; and

(2) are fully exenpt from

! See generally Walden v. McG nness (In re Walden), 12 F.3d 445, 448
(5th Gr. 1994) (discussing exenptions).
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(A) garnishnment, attachnent, execution, or other
sei zure

(B) seizure, appropriation, or application by any
| egal or equitable process or by operation of |aw
to pay a debt or other liability of an insured or
of a beneficiary, either before or after the
benefits are provided; and

(C© a demand in a bankruptcy proceeding of the
i nsured or beneficiary.

This court nust interpret the statute as a Texas court would. In
Texas, giving effect to the legislature’s intent is the cardinal
rule.? There are no Texas or federal cases directly on point.
This case is created by the peculiarities of whole-life
policies. Termlife policies are sinple - the owner pays a regul ar
premumto the i nsurer, who pays a death-benefit to the beneficiary
on the death of the insured if the premuns were current. Wth
whol e-1ife policies, the owner pays the insurer nore than the cost
of prem uns. The excess nobney goes into a sort of interest-bearing
savi ngs account, against which the owner can borrow noney or pay
the premuns if he ever chooses to pay less than the regular
premum As long as the policy exists, if the insured dies the
beneficiary receives a death-benefit.® Critical here, the owner
can also wthdraw the entire cash val ue, surrendering the policy.

Under Texas law, it’'s clear that noney paid to the debtor-

2 See LaSalle Bank Nat’| Ass’n v. Sleutel, 289 F.3d 837, 839 (5th Gr.
2002) .

3 As MIlligan noted at oral argunment, usually there is a flat death-
benefit paid upon the insured’ s death - there is no separate paynent of the
cash value. The cash value is subsumed into that benefit as an actuari al
nmatter.



beneficiary of atermlife policy - as long as it can be traced to

that source - is exenpt. The question here is whether noney paid
to the owner of a surrendered whole-life policy - if it can be
traced to that source, as it can here - is exenpt. W conclude

that it is not.

First, we look to the text. Parsing the text, we see that
“benefits,” while not explicitly defined, are either “cash
value...of an insurance policy” or “proceeds of an insurance
policy” that are “to be provided to an insured or beneficiary....”
Such “benefits” “inure exclusively to the benefit of the person for
whose use and benefit the insurance...is designated in the policy
or contract” and cannot be garnished, seized, or denmanded in
bankr upt cy. Thus, § 1108.051 protects “benefits,” and we nust
determ ne whether the check here represents “benefits.” It does
not - even though on first glance it | ooks |ike “cash value...of an
i nsurance policy” - because “benefits” are things “to be provided
to an insured or beneficiary,” and the cash from a surrendered
whol e-life policy goes not to the (forner) insured or (forner)
beneficiary, but the (fornmer) owner of the policy. Charles argues
inplicitly that the noney went to himas a final “benefit” payable
to himas the insured, but the check went to himas the owner of

the policy, not the insured.* That “benefits” “inure exclusively

4 Charles also points to the “before or after the benefits are provided
| anguage,” but that |anguage doesn’t define “benefits” in the first place. It
states only that, once “benefits” are created, they are protected as |ong as
they' re traceabl e.



to the benefit of the person for whose use and benefit the
insurance...is designated in the policy” buttresses our concl usion
because t he surrendered check goes not to the person “whose use and
benefit the insurance...is designated in the policy” - that is, the
beneficiary and maybe the insured - but the owner.® |In sum when
the owner of a whole-life policy surrenders the policy, the funds
are not protected by 8§ 1108.051.°

Second, the statutory history confirnms our analysis and
expl ai ns what “cash val ue...of an i nsurance policy” actually neans.
Before a 1991 anendnent to the predecessor of § 1108.051 which
added the term“cash values,”’ courts did not exenpt even the cash
val ue of existing whole-life policies because such policies were
essentially savings accounts to which debtors had constant access.?
Hence creditors could seize whole-life policies, destroying them

Texas, presumably desiring to protect the naned, contingent

5> One could argue that the owner is a person for whose “use” a whol e-
life policy is designated, hence certain things that “inure exclusively” to
the owner - the cash value of a surrendered policy and, while the policy
exists, the privileges of borrow ng against the cash val ue and applying the
cash value to paynent of future premiuns - are exenpt. This argunent,
however, fails because “benefits” are things “to be provided to an insured or
beneficiary,” not an owner. Although the definition of “use” may not be
clear, we decline to read it a way that creates conflict with this latter
phr ase.

S Timing is not critical here. Had Charles surrendered the policy after
bankruptcy, the noney he received woul d then not be exenpt from garnishnent,
seizure, or future bankruptcy. Protection ceases when the policy is
surrender ed.

7 See Act of May 22, 1991, 72d R'S. Ch. 609 § 1, 1991 Tex. Gen. Law
2217. The phrase containing “cash val ues” has since been reworked, w thout a
change in neaning, to be the current phrase containing “cash value.”

8 See Inre Brothers, 94 B.R 82 (Bankr. N.D. Tex. 1988).

5



beneficiaries of existing whole-life policies, anmended the statute
to include “cash values.” As a result, debtors cannot now gar ni sh,
seize, or claimin bankruptcy the cash val ue of an existing policy
- a blessing to contingent beneficiaries, who now nay | ater receive
a death-benefit.® But presunmably Texas did not nean to exenpt
money from a surrendered whole-life policy, noney a beneficiary
wll certainly never see. So “cash value” neans sonething, just
not what the Trautnmans think.

Third, we note the perils of the contrary conclusion.
Exenpting all noney traceable to a surrendered whole-life policy
woul d al | ow people to use such policies nerely to avoid creditors.
Peopl e could place their noney in a whole-life policy with the
cheapest possible prem um nam ng as a beneficiary soneone to whom
they’d want noney in a normal savings account to go should they
die. Sonetinme |later - presumably even after only a few days - they
could wthdraw sonme of the noney, or even all of it, forever
shielding the noney fromcreditors. That can’'t be the |law. Less
i nsi di ously, sonmeone desiring to have a whole-life policy actually
for insurance reasons nonethel ess could put her extra noney into
the policy sinply to shield it fromcreditors. That also can’'t be

the | aw

9 Of course, a contingent beneficiary will receive nothing if the policy
owner |ater surrenders the policy, but the amendnment to § 1108.051 protects
t he many, other beneficiaries who eventually receive benefits.
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The Trautmans cite I n re Young, !° a bankruptcy case from Texas
that the district court realized was one of the only useful cases.
I n Young, the bankruptcy court exenpted two assets under the post-
1991 predecessor to § 1108.051: 1) the cash value of an existing
whole-life policy owed by the debtor; and 2) “life insurance
proceeds access accounts,”!! created before the petition date by the
i nsurance conpany to hold the death-benefit proceeds paid to the
debtor on the death of the debtor’s husband. But these two assets
are the type paradigmatically protected by 8 1108.051 - existing
whol e-life policies and proceeds from a termlife policy. The
Trautmans urge that the noney from their surrendered policy is,

like the latter, “proceeds” froma previously-existing policy. But

the val ue of a surrendered whole-life policy isn’'t “proceeds” |ike
that in Young - or in general - because there was never a proceeds-
produci ng event, |ike death, sendi ng noney to the beneficiary, only

the surrender of a policy, sending noney to the (former) owner. 12
Al t hough one mght say that the termlife policy no |onger
“existed” at the tinme of bankruptcy in Young, just |ike the whole-
life policy no |l onger “existed” after the Trautmans surrendered it,

in Young there was still a beneficiary who was pai d under the terns

10 166 B.R 854 (Bankr. E.D. Tex. 1994).

11 These accounts are essentially interest-bearing checking accounts
held with the insurer

12 The Trautnmans al so point to Tex. Prop. CooE § 41.001(c), which exenpts
for six-months the “proceeds” of a sale of a honmestead, for the proposition
that the “sale” of their policy yielded “proceeds” defined as “noney fromthe
sale of an asset.” That just isn't what “proceeds” nmeans here.
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of the policy, whereas here nothing was given “to an insured or
beneficiary.” In other words, there is a difference between a
policy dissipating because the insured died and a policy
di ssipating because its owner surrendered it - the statute
countenances the fornmer, not the latter.

Because noney from a surrendered whole-life policy is not

exenpt under § 1108. 051, we AFFI RM



