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United States Court of Appeals
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FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T November 9, 2006

Charles R. Fulbruge llI
Clerk
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Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

MARI O GARCI A- MARTI NEZ, al so known as Mario Martinez, al so
known as Mario Garcia, also known as Mario Marti nez-Grci a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:05-CR-2542-ALL

Bef ore BARKSDALE, DeMOSS, and PRADO, Circuit Judges.
PER CURI AM *
Appeal i ng the Judgnent in a Crimnal Case, Mario arci a-

Martinez raises argunents that are foreclosed by Al nendarez-

Torres v. United States, 523 U S. 224, 235 (1998), which held

that 8 U.S.C. 8 1326(b)(2) is a penalty provision and not a
separate crimnal offense. The Governnent’s notion for summary
affirmance is GRANTED, and the judgnent of the district court is

AFF| RMED.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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