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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE GUADALUPE VASQUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 2:05-CR-1011-ALL

Bef ore JONES, Chief Judge, and KING and DAVIS, G rcuit Judges.
PER CURI AM *

Jose GQuadal upe Vasquez pleaded guilty to two counts of
transporting illegal aliens within the country and was sentenced to
concurrent 27-nonth terns of inprisonnment, concurrent three-year
terms of supervised release, a $2000 fine, and a $200 speci al
assessnent. Vasquez’s guidelines range of inprisonnment was 10 to
16 nonths. The district court sentenced Vasquez in excess of the
gui delines range based, in part, on its finding that Vasquez’s
crimnal history was underrepresented and based, in part, upon the

factors of 18 U.S.C. 8§ 3553(a). The district court al so adnoni shed

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Vasquez that it was taking his “bad attitude” during his sentencing
hearing into consideration in selecting his sentence.

Vasquez argues that the district court abused its discretion
in sentencing himin excess of the advisory guidelines range, and
he characteri zes his sentence as an upward departure. However, the
district court did not specifically state that it was upwardly
departing when it inposed Vasquez’s sentence or reference an
upwar d- departure provision under the Quidelines. Therefore, we
treat Vasquez’' s sentence as a non-gui delines sentence. See United

States v. Arnendariz, 451 F.3d 352, 358 n.5 (5th Cr. 2006).

Even if the district court’s finding that Vasquez’s cri m nal

hi story category underrepresented his crimnal past was clearly

erroneous, Vasquez’'s “sentence did not ‘result fromi any error in
appl ying the CGuidelines or calculating the advisory range,” and we

therefore will not vacate his sentence. United States v. Davis,

478 F.3d 266, 273 (5th Cr. 2007) (enphasis added). The district
court also considered the 8 3553(a) factors, particularly the need
for the sentence to pronote respect for the |aw. Vasquez has not
denonstrated that the decision to sentence himin excess of the
advi sory gui delines range was an abuse of discretion or that his
27-nmonth sentence is unreasonable. The judgnent of the district

court 1s AFFI RVED



