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FRED VI LLANUEVA,
AS NEXT FRI END OF MARI SA VI LLANUEVA, A M NOR,

Pl ai ntiff-Appellant,
ver sus

SAN MARCOS CONSCLI DATED | NDEPENDENT SCHOOL DI STRI CT;
DYANNA EASTWOOD, | NDI VI DUALLY AND | N HER OFFI CI AL CAPACI TY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas, Austin Division
Case No. 1:05-CV-445

Before JONES, Chief Judge, and H G3 NBOTHAM and SMTH, Circuit
Judges.

PER CURI AM *

Fred Villanueva (“Villanueva”) brings this civil-rights
action under 42 U S.C § 1983 as next friend of his teenage
daughter Marisa Villanueva, asserting that Dyanna Eastwood
(“Eastwood”), a nurse enployed by the San Mrcos Consoli dated

| ndependent School District (“SMCISD'),! violated the Fourth and

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Vil l anueva does not challenge the district court’s summary
judgnent grant to SMCISD in this appeal.
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Fourteenth Anendnents by requiring his daughter to submt a urine
sanple for pregnancy testing. Finding that Villanueva failed to
present conpetent summary judgnent proof that Eastwood’ s actions
were objectively unreasonable in light of clearly established | aw
at the tinme of the incident, the district court granted summary
judgnent to Appellees and dismssed all clains. W affirm

The record evidence reveals —and the |litigants agree —
t hat Eastwod summoned Marisa to the school infirmary after being
informed by Marisa’'s boyfriend and another student that they both
had had sexual intercourse with her recently and believed she was
pr egnant . Mari sa denied being pregnant but admtted to having
m ssed her nost recent nenstrual period. And Marisa admts she did
not object to taking the test. In her deposition testinony,

however, Marisa stated that, “l felt forced to take [the pregnancy

test] so | took it. | didn’t want to say ‘no’ because | didn’'t

know what was going to happen if | said ‘no.’” She recalled
fearing she “was going to get in trouble” if she refused.
Eastwood, in contrast, contends that she did not force Marisa to be
tested, but instead “asked what [Marisa] wanted to do at this
point, [stating] that it was up to her, and she could wait and see
[if she was pregnant] . . . [a]lnd | said . . . ‘It’s your call.’’
Vil | anueva does not dispute Eastwood’ s testinony. Utimtely,
Marisa agreed to take the test and submitted a urine sanple that

reveal ed she was not pregnant.



Viewi ng the record evidence in the |ight nost favorable

to Villanueva, see Lincoln Gen. Ins. Co. v. Aisha s Learning

Center, 468 F.3d 857, 858 (5th Cr. 2006), we agree with the
district court that Appellant has failed to create a genui ne issue
of material fact that Eastwood's actions were objectively
unreasonable and that she tested Marisa in violation of her
constitutional rights. Villanueva bears the burden of proving that

Eastwood is not entitled to qualified inmunity. Mdendon v. Gty

of Colunbia, 305 F.3d 314, 323 (5th Cr. 2002) (en banc). |In order

to overcone the qualified imunity defense, Vill anueva nust all ege
that Eastwood violated a clearly established constitutional right
and that her behavior was objectively unreasonable in |ight of
clearly established law at the tine the incident transpired.

Easter v. Powell, 467 F.3d 459, 462 (5th G r. 2006) (per curiam

A defendant’s behavi or cannot be deened objectively unreasonabl e
unl ess all reasonable officials in her position and facing sim|lar
ci rcunstances would have known such behavior to violate the

Constitution or an applicable federal statute. See Felton wv.

Polles, 315 F.3d 470, 477 (5th Cr. 2002).

Contrary to Villanueva’s allegation that Eastwood
harangued his unw | ling daughter into submtting a urine sanple,
the record contains no evidence of coercion on Eastwood’'s part or
any indication that Marisa did not voluntarily consent to testing.
Even assum ng arguendo that Eastwood’'s adm nistration of the

pregnancy test violated a clearly established constitutional right,

3



there is no record evidence to suggest that Eastwood s behavi or was
unr easonabl e, that Marisa’'s deci sion was coerced, or that Eastwood
threatened or intimdated Marisa into submtting to the test

Marisa’s subjective belief that she was required to be tested and
her wunsubstantiated speculation that a refusal could result in
adver se consequences do not constitute conpetent summary judgnent

evi dence. See Hugh Synbns Group, plc v. Mtorola, Inc., 292 F. 3d

466, 468 (5th Gr. 2002); Hall v. Thomms, 190 F.3d 693, 698 (5th

Gr. 1999).2

After a careful review of the parties’ briefs and
pertinent record evidence, we find no reversible error of |aw or
fact by the district court. We therefore AFFIRM the district
court’s grant of summary judgnent to Eastwood and SMCI SD.

AFFI RVED.

2Not wi t hst andi ng that Eastwood is entitled to qualified
immunity, it is also plain that this controversy m ght have been
averted had Eastwood or Dr. Kelly convened a neeting with
Marisa’'s parents at the outset, rather than allowing themto
learn after the fact about the pregnancy test and Eastwood’s
encouraging Marisa to go on birth control pills at the age of
fifteen.



