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ver sus

M LTON DAY
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:05-CR-104-ALL

Bef ore REAVLEY, STEWART and OWNEN, Crcuit Judges.
PER CURI AM *

M I ton Day appeals the 120-nonth sentence he received
followng his guilty-plea conviction for credit card fraud and
identity theft. Day argues for the first tinme on appeal that
the extent of the district court’s “upward departure” was
unr easonabl e because the sentence failed to advance 18 U S.C.
§ 3553(a)’'s factors and was not justified by the facts of the
case.

Day fails to neet his burden of showi ng that the district

court’s non-gui delines sentence, which was inposed after United

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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States v. Booker, 543 U. S. 220 (2005), and which was an upward

deviation fromthe guidelines range of inprisonnent, was error,

plain or otherwise. See United States v. Jones, 444 F.3d 430,

434-36 (5th Gr.), cert. denied, 126 S. C. 2958 (2006); United

States v. Smith, 440 F.3d 704, 707-10 (5th G r. 2006); United

States v. Smth, 417 F.3d 483, 491-93 (5th Cr.), cert. denied,

126 S. C. 713 (2005).
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