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BENAVI DES: *

The co-defendants, Kathleen Nel son and Roosevelt Wl ker,
were convicted of conspiring with others to nmurder their
acquai ntance, Ms. Covis Reed, in 2003. According to the
governnent, their primary notive was to prevent Reed from
testifying agai nst Nelson and others in a bank fraud case. The

gover nnent charged Nel son with several crines, including

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.
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conspiracy to nurder. Roosevelt Wl ker, who was her |ong-tine
boyfriend, was charged only with conspiracy to conmt nurder.
Several other parties were also involved and have been or wll be
charged in connection with the nmurder, but only WAl ker and Nel son
wer e co-defendants bel ow.

Bot h Nel son and Wal ker were convicted of conspiracy to
murder and sentenced to life inprisonnent. Nelson was al so
convicted of conspiracy to commt mail fraud, bank fraud,
conversion of noney belonging to the United States, and
obstructing a grand jury investigation. For these additional
crinmes, she received sentences of five, thirty, ten and twenty
years, respectively. On appeal, Nelson raises el even issues;

Wal ker raises four. After thorough consideration of all their
clains, we AFFIRM the convictions of both appellants.
| . FACTS

In 1999, Kathleen Nelson, Levon Ednond, and C ovis Reed
filed clains in what was known as the “Black Farners’
Settlenent,” or Pigford-Aickman litigation. They clained to be
African- Anerican farnmers who were discrimnatorily denied | oans
and service by the Farner’s Hone Adm nistration. Only Reed' s
clai mwas granted, and she was awarded a $50, 000 settl enment
check. Soneone purporting to be Reed sent a letter to the
settlenment adm nistrators asking that the check be nmailed to
Ednond’ s post office box. Nelson, neanwhile, went to Ednond’ s
bank and, posing as Reed, had Reed’s nane added to Ednond’s
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account. Wen the check arrived, soneone forged Reed’ s nane to
it and Ednond deposited it into the Ednond- Reed account. Years

| ater, on February 5, 2003, Nelson and Ednond, who are sisters,
were indicted and charged with aiding and abetting one another in
the forgery and conversion of Reed s $50, 000 check. Reed would
have been the key w tness against them but she was nurdered on
April 2, 2003. On April 7, 2003, the sisters attenpted to pl ead
guilty to one count of conversion stemmng fromthe Bl ack
Farnmers’ schene, but the court refused to accept the pleas.

The governnent’s view is that Nel son and Ednond conspired
wth two nen to nurder Reed, in order to prevent Reed from
testifying against them The first of these nen is Roosevelt
Wal ker. Wal ker and Nel son had been dating for sone tine, and
Ednond testified at trial that she considered Wal ker her brother-
in-law. The second man is Wal ker’s uncle and roommate, Joe
Collins. The sisters were close with Collins as well, and even
called himtheir uncle. Collins had also participated in the
Bl ack Farners’ schene. At the tinme of the nurder, Wl ker and
Collins were living together in Jackson, M ssissippi. Nelson,
Ednond and Reed all lived in nearby Canton, M ssissippi. Ednond
accepted a plea bargain in exchange for testifying against Nel son

and Wal ker.1?

As of the date this case was argued, Collins had been
i ndicted but had not yet stood trial. The governnent i ndicated
that he was expected to do so soon.
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At trial, Ednond testified that on the day of the nurder,
she, Collins and Wil ker sat around Ednond’s kitchen table and
di scussed killing Covis Reed in order to “stop her from
tal king.” Ednond had given several prior statenents to that
effect, and she adopted them pi eceneal on the w tness stand.
However, when asked whether or not Nel son was present for that
conversation, Ednond equi vocated. First she stated that Nel son
was wal king “in and out” of the kitchen while the conversation
was taking place. Wen pressed further on the subject, Ednond
stated that Nel son was not present. The prosecutor then pointed
out the inconsistency and asked if Ednond was trying to protect
her sister. Ednond stated, “Right now |I’mworried about nyself.”

Ednond testified that one schene the group concocted to kil
Reed i nvol ved anbushi ng her at her vehicle, knocking out her
w ndow, and beating her up. Additional evidence suggests that
this is indeed what happened. First, Ednond testified that
Nel son cal l ed her on the night of the nurder and said that
Col I'i ns needed sone help. Specifically, Nelson asked Ednonds to
hel p her nove Reed’'s truck fromwhere Collins said it was parked,
about a half mle from Reed’ s house. Nelson and Ednond t ook
| atex gloves and cleaning materials to Reed’s truck and cl eaned
it so as to renove any fingerprints. Wile doing so, Ednond saw
t hat the passenger side wi ndow had been broken out, and there was
gl ass on the street.

Nel son drove Reed’'s truck to an apartnment conplex in
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Jackson, while Ednond followed in her car. Ednond testified that
she heard Nel son tal king to soneone on the phone during this
trip, and that Nel son stated, “She’s not breathing? Bitch,
know you don’t have a body in nmy truck.” The wonen then
abandoned Reed’ s truck at the apartnent conplex, where it was
di scovered the next day.

The governnent introduced cell phone records for Wl ker,
Nel son, Collins and Ednond showi ng that they were comrunicating
wth one another in the vicinity of Reed’ s car between 10:03 P. M
and 11:49 P.M on April 2. The records show that Nel son, Ednond
and Wl ker then headed toward Jackson, and that they ended up in
the vicinity of the apartnent conplex where Reed s car was
abandoned. A while later, Wal ker and Collins called one another
while they were in a rural area of Sinpson County, near where
Reed’ s body was recover ed.

Wal ker’s friend, Larry King, confirmed that Wl ker and
Nel son were in that sanme area again on April 3, and that Wal ker
told himnot to tell anyone that Nel son was with himthat day:
“If anybody asks, Kathleen Nel son wasn’t down here.” Then, on
April 4, a local beekeeper discovered Reed’ s body about 200 or
300 feet froma rural road. Evidence reveal ed that the cause of
death was blunt trauma to the head, either froma blunt force or
a gunshot. After Reed was dead, soneone had renoved her head and
hands with a | arge knife.

Ednond saw reports of Reed’s nmurder in the |local news, at
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whi ch point she net Nelson, Wal ker and Collins at a hotel and
told them about the reports. According to Ednond, Collins got
upset and told Wal ker he had “f****d up.” Apparently Collins was
upset because WAl ker was supposed to have noved the body. Wal ker
then “1 ooked stupid and said he should have done it.” Ednond
also testified that, on another occasion Collins and Wal ker told
her that Collins had cut Reed’ s head and hands off while Wl ker
hel d Reed’ s head.

About two weeks after the nurder, Ednond and Nel son asked
Warren Hol i day, of Rai nbow Collision Center, to replace the
insert bed liner of Nelson’s truck. Holliday testified that the
original liner was still in good shape, and that he found it
unusual that the women took the old bed Iiner with themafter it
was replaced, as nost custoners allowed Holliday to keep it.

When police began to investigate the four participants,

Wal ker, Nelson and Ednond all initially lied about their

wher eabouts on the night of the nmurder. According to Ednond, she
and Nel son al so convinced Ednond’ s daughter, Shunterria Wggins,
to appear before the grand jury and lie for them by saying they
were at honme the night of April 2.

The governnent elicited these and other facts at trial, and
the jury convicted both Nel son and Wal ker of conspiracy to
murder. Nelson was al so convicted of conspiracy to commt mai
fraud, bank fraud, conversion of noney belonging to the United
States, and obstructing a grand jury. She was acquitted of
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forgery. Both of the defendants are now serving |life sentences.

1. DI SCUSSI ON

Nel son and Wl ker each raise a host of chall enges on appeal,
totaling fifteen in all. They are grouped below to avoid
repetition.

A.  THE EXAM NATI ON OF LEVON EDMOND

1. Did the court admt inmproper hearsay during the
testi nony of Levon Ednond?

Nel son first argues that the court inproperly admtted one
of Ednond’s prior statenents as substantive evidence. Defense
counsel did not nake a contenporaneous objection when the
statenent was adm tted, nor when the governnent asked about it,
so we review themfor plain error only. See FED. R CRM P.
52(b). The governnent willingly concedes that one of Ednond’s
prior statenents was admtted as substantive evidence, nanely
Ednond’ s sworn testinony at her guilty plea on January 12, 2006.
That is the statenent in which Ednond describes the pl anni ng
nmeeting with Wal ker and Collins on April 2, and says that Nel son
was wal king “in and out” during the conversation.

Under FED. R Evip. 801(d)(1), a statenent is not hearsay if
“[t]he declarant testifies at the trial or hearing and is subject
to cross-exam nation concerning the statenent, and the statenent
is (A inconsistent with the declarant’s testinony, and was given
under oath subject to the penalty of perjury at a trial, hearing,

or other proceeding, or in a deposition . . . .” The Advisory



Note to subsection (d)(1)(A) explicitly states that such prior
testinony is adm ssible as substantive evidence, not nerely to
i npeach. Accordingly, Ednond s statenent of January 12, 2006 was
rightly admtted as substantive evidence, and we find no error.

2. Did the district court err by declaring Ednond a hostile
W t ness?

Wal ker argues that the court erred in declaring Ednond a
hostile witness. Decisions regarding the node and order of
interrogating witnesses, and the use of |eading questions, is
commtted to the discretion of the trial judge by FED. R EwID.
611. “The matter clearly falls within the area of control by the
j udge over the node and order of interrogation and presentation
and accordingly is phrased in words of suggestion rather than
command.” Feb. R EwviD. 611(c) advisory conmttee’ s note.

Wal ker’s m stakenly suggests that a party cannot have its
own w tness declared hostile unless the party is “surprised’” by
that witnesses testinony at trial. This used to be the law in
this Grcuit. See United States v. Johnson, 427 F.2d 957, 960-61
(5th Gr. 1970) (holding that to i npeach one’s own witness, it is
“fundanental . . . that the party offering the witness be really
surprised at his testinony”) (internal quotation omtted).
However, the Federal Rules of Evidence, which postdate Johnson,
did away with the surprise requirenent in the federal courts.

See FED. R Evib. 607; see also United States v. Dennis, 625 F.2d

782, 795 n.6 (8th Cr. 1980) (explaining transition from common
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| aw to Federal Rules, and resulting abandonnent of surprise
requirenent); United States v. Pal acios, 556 F.2d 1359, 1363 (5th
Cr. 1977) (sane).

3. Didthe district court err by allowng the governnent to

i npeach Ednond with a prior consi stent statenent never
di scl osed to Nel son’s counsel ?

Nel son’ s cross-exam nation of Ednond attenpted to show that
Ednond had recently fabricated the story of a group neeting at
whi ch she, Collins, Nelson and Wal ker agreed to kill Reed. The
theory was that she had invented the tale to curry favor with the
governnment once the court rejected her initial attenpt to plead
guilty to conversion on April 7, 2003. Accordingly, Nelson's
counsel tried to showthat, prior to that plea attenpt, Ednond
had never nentioned a neeting at which the conspirators deci ded
to kill Reed. Unfortunately for Nelson, it appears that Ednond
had nentioned such a conversation previously, during a neeting
with her |awers and their investigator. Once the cross-
exam nation was conpl ete, the prosecutor asked Ednond about that
prior statenment to rebut the inplied charge of recent
fabrication. Nelson now conplains that the introduction of this
evi dence was error because the governnent had not previously
notified Nelson of this prior statenent.

Once again, defense counsel failed to object to the
statenent’s introduction, so we review for plain error only. See

FED. R CRM P. 52(b). W find that this argunent has no nerit.



First, Ednond deni ed naking the prior statenents on re-direct,
and the prior statenents were not introduced into evidence, so
there was no prejudice to Nelson. The only nention of the prior
statenent was by the prosecutor, which is not evidence. Second,
Nel son cites no law indicating when, if ever, a prosecutor mnust
turn over a prior consistent statenent that it does not (and
cannot) use as part of its case-in-chief, and we see no reason to
i npose such a requirenent in this instance.

B. ADDI TI ONAL EVI DENTI ARY RULI NGS

1. Shoul d Nel son’s statenent to the FBI have been
suppr essed?

Nel son made statenents to an FBI agent on April 11, 2003.
Know ng that the governnent woul d seek to introduce those
statenents at trial, Nelson filed a notion to suppress, arguing
that the statenents were obtained in violation of her rights
under the Fifth and Sixth Arendnments. The district court
conducted a pre-trial suppression hearing and deni ed Nel son’s
nmotion. On appeal, Nelson renews her claimthat the statenents
were illegally obtained and shoul d have been suppressed.
Unfortunately, Nelson did not provide us with the record of the
suppression hearing, nor did she cite to any portion thereof, so
she has apparently forfeited this claim See United States v.
OBrien, 898 F.2d 983, 985 (5th Gr. 1990) (“It is appellant’s
responsibility to order parts of the record which he contends

contain error and his failure to do so prevents us fromrevi ew ng
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this assignnent of error.”) (citations omtted). In any case,
what we can glean fromthe record available to us reveal s that
this claimis neritless. The agents were conducting an
investigation in its early stages, and inquired of Nelson and
Ednond, jointly and at their own residence, about their
wher eabouts during the first week of April. It is plain that
nei ther woman was in custody at that point, nor was either wonman
pl aced in custody as a result of the interview. The questioning
was prelimnary and general in nature. Eventually the wonen
stated that they wanted to speak to a | awer, at which tine the
interview pronptly ceased, and no further questioning was
conducted. From our vantage point, limted though it is, we see
no reason to suspect that Nelson’s rights were violated, nor that
suppressi on was warrant ed.

2. Didthe district court err by admtting the “to

whomit nay concern” letter fromthe Poor man- Dougl as
file?

The governnent sought to introduce a letter fromd ovis Reed
to the Poor man-Dougl as Corporation, adm nistrator of the Black
Farnmers’ settlenent. Nelson objected that the letter was
hearsay, and the governnent argued that the letter was adm ssible
as a business record under FED. R Evib. 803(6), and also that it
was adm ssi bl e under the forfeiture-by-wongdoing provisions of
FED. R EviD. 804(b)(6). Nelson says that the court used the
|atter basis to admt the letter, but required proof of
wr ongdoi ng by a preponderance, rather than by clear and
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convincing evidence. |In fact, the court did not state
specifically the basis for admtting the letter, but in any case
t he preponderance standard is the correct one. Nelson's
authority to the contrary, United States v. Thevis, 665 F.2d 616,
631 (5th Cr. 1982), was overruled by FED. R EviD. 804(b)(6), so
now only proof by a preponderance is required.? |n any case,
Nel son makes absolutely no nention of any prejudice that m ght
have resulted fromthe introduction of the letter. Accordingly,
we need not consider her argunent further.

3. Didthe district court violate Nelson’s rights

under the Confrontation Cl ause by limting Nelson’s
cross-exam nati on of three governnent w tnesses?

In two instances, Nelson was prohibited fromoffering her
exhi bits or pursuing her |ine of questioning because she sought
to elicit expert testinony fromw tnesses who had not been
certified as such. 1In neither case did Nelson then seek to
certify the witnesses as experts. Nelson also conplains that she
was not allowed to introduce a map of cellular towers during her
cross-exam nation of Scott Baxter, an expert w tness on cellul ar

technol ogy. Nelson challenges these three rulings. W note that

2This is true so long as the objection is rooted in the
Federal Rules of Evidence and not the Confrontation O ause. The
standard of proof required for a Confrontation challenge may well
be higher. See Davis v. Washington, 547 U S. _ |, 126 S. . 2266,
2280 (2006) (distinguishing between forfeiture on evidentiary and
constitutional grounds, and taking “no position on the standards
necessary to denonstrate such forfeiture” when constitutional
concerns exist).
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al t hough she nentions the Confrontation Cl ause in her brief, her
argunent is evidentiary, not constitutional, in nature.
Evidentiary rulings of this sort are reviewed for abuse of
discretion. United States v. Davis, 393 F.3d 540, 548 (5th G
2004) (“[A] judge’ s discretionary authority to limt the scope of
cross-exam nation cones into play only after the defendant has
been permtted . . . sufficient cross-examnation to satisfy the
Sixth Anmendnent.”) (citations omtted). To denbnstrate an abuse
of discretion, the defendant nust show that the court’s
limtation was clearly prejudicial. Id. (citation omtted).

Nel son has nmade virtually no effort to illustrate any prejudice
that resulted fromthese rulings, and her argunent as to the

rel evance of the proffered exhibit is not persuasive. It is
conpl etely uncl ear how the prohibited questions and exhibit would
have hel ped her case. The district court was well wthinits
discretion to rule as it did.

4. Did the district court err by excluding the
transcript of Nelson's earlier plea hearing?

Nel son wanted to i ntroduce the transcript of her April 7,
2003 plea hearing, at which she attenpted to plead guilty to
theft of Reed's check. Nelson wanted to admit the evidence to
show that Nel son was willing to plead guilty to the very offense
for which Reed’s testinony would have incrimnated her, and thus
that Nel son had no notive to kill Reed. The court was reluctant

to admt the testinony for fear that it was being offered to show

13



that Nelson intended to plead guilty. Nelson’s intent, the judge
said, was a fact question for the jury. Instead, the court
suggested that the parties stipulate to the fact that a hearing
occurred, the purpose of which was for Nelson to plead guilty,
but that the court did not accept the guilty plea. The parties
agreed to this stipulation, and thus the defense had its evidence
that Nelson attenpted to plead guilty. In light of this
resolution, we see no way in which Nel son was prejudiced by the
court’s decision not to admt the actual transcript, and Nel son
has failed to show ot herw se

5. Didthe district court err in permtting the

governnent to offer a “showi ng” of Joe Collins in the
courtroomw th no opportunity for cross-exam nation?

During the testinony of Levon Ednond, the governnent asked
perm ssion to bring Joe Collins into the courtroomfor a show ng
and an identification. The court agreed. Neither party nmade a
cont enpor aneous obj ection. The governnent asked Ednond to
identify Collins a single tine, and then said, “That’s all
need, your honor.” The governnent apparently w shed to use
Col I'i ns’ physical appearance as evi dence that he was not strong
enough to kill Reed and transport her body by hinself, so he nust
have had hel p.

During Nel son’s cross-exam nati on of Ednond, \Wal ker noved
for a mstrial based upon Collins appearance in the courtroom

Wal ker argued that it was “nonverbal testinony to associate the
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def endant, Roosevelt Walker, to Joe Collins to attenpt to

corroborate the statenents of the witness, Levon Ednond.” Nel son
joined in the notion for a mstrial. The court responded:
| don't wunderstand the thrust of the notion. The

gover nnent asked perm ssion to bring Joe Collins into the
courtroom which | did. He cane in. He was dressed in
a pair of pants and what | ooks |ike a pullover. And he
did nothing except stand there as he was identified by
the wtness. The court discerns nothing about his
appear ance t hat woul d have vi sited any prejudi ce upon the
defendants. And, therefore, the notion is denied.

On appeal, neither \Wal ker nor Nel son have cited a single case,
statute, or other legal basis for the proposition that the

show ng was error, and we can find none. This argunent nust

fail.
6. Did the district court err by precludi ng Roosevelt
VWl ker fromintroduci ng vari ous pieces of evidence
related to his defense theory?
Wal ker’s main defense theory was that Joe Collins acted
alone in killing Reed. Toward that end, Wal ker sought to cal

two W tnesses, Fannie Jones and Trudy Berry, who would testify
from personal experience about Collins’ tenper, character for

vi ol ence, and prior possession of a gun. The district court
considered the proffered evidence but ruled it irrelevant to the
question of whether or not WAl ker and Nel son were guilty. W
agree. The fact that Collins has a history of violence does not
make it nore or less likely that Nel son and Wal ker m ght have
been involved in the crinme as well. In any case, the court

considered the matter at |ength, offered defense counsel anple
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opportunity to present its argunents, and ultimately rul ed that
t he evidence was not relevant. This was not an abuse of
di screti on.

C._ NELSON S REMAI NI NG ARGUMENTS

1. Is the obstruction statute, 18 U.S.C. § 1512(c)(2),
unconstitutionally vagque and over br oad??

Nel son argues that the obstruction statute under which she
was convicted, 18 U S.C. 8§ 1512(c), is unconstitutionally vague
and overbroad. She raises this argunent for the first tinme on
appeal, and provides no authority for this view, save a general
citation to Wod v. Georgia, 370 U S. 375 (1962), a wholly
i napposite Suprene Court case that says not hing what soever about
vagueness or overbreadth. Nelson’s argunent is unavailing and
rej ected.

2. Did the governnent prove all of the el enents of
bank fraud under 18 U.S.C. 8§ 1344(2)?

Nel son argues that the governnent failed to prove all the
el ements of bank fraud under 18 U S.C. § 1344(2), and seens to
thi nk that the governnment was trying to prove the el enents of
anot her statute, 18 U.S.C. § 1014, instead. The governnent

responds that it did prove all of the elenments of § 1344.% This

3ln her brief, Nelson erroneously attacks “18 U S.C. 8§
1412(c)(2),” which does not exist. W assune she neant to attack
8§ 1512(c)(2).

418 U.S.C. 8 1344 reads: “Wwoever know ngly executes, or
attenpts to execute, a schene or artifice—

(1) to defraud a financial institution; or
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point of error therefore amounts to a sufficiency of the evidence
challenge with regard to the bank fraud conviction. In
considering sufficiency challenges, this Court “nust interpret
the evidence in the |ight nost favorable to the governnent.”
United States v. Stephens, 779 F.2d 232, 235 (5th G r. 1985)

(citation omtted). The conviction nmust be sustained if “a
reasonable trier of fact could find that the evidence established
guilt beyond a reasonable doubt.” Id. (internal quotation
omtted).

18 U.S.C. 8§ 1344 exists to protect financial institutions
fromfraud, or, nore accurately, to protect the governnment that
insures the deposits at those financial institutions. Therefore,
to secure a conviction under that statute, it is not enough to
show t hat the defendant defrauded anot her person, say, by
depositing that person’s funds into the wong bank account.

Rat her, the governnent nust show that the defendant defrauded or
intended to defraud a financial institution. See United States

v. Laljie, 184 F.3d 180, 189-90 (2nd G r. 1999); United States v.

Loeffel, 172 Fed. Appx. 612, 618-19 (5th G r. 2006) (unpublished

(2) to obtain any of the noneys, funds, credits, assets,
securities, or other property owned by, or under the
custody or control of, a financial institution, by neans
of false or fraudulent pretenses, representation, or
prom ses;

shal | be fined not nore than $1, 000, 000 or inprisoned not nore than
30 years, or both.”
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opinion). That is, the financial institution nmust bear the risk
of | oss.

The issue, then, is whether a reasonable trier of fact could
concl ude that Nelson’s actions know ngly subjected Bank Plus, and
not nerely Covis Reed, to a risk of loss. |If so, the conviction
should stand. At trial, the governnent introduced a copy of the
$50, 000 check, made out to C ovis Reed, which Ednond and Nel son
sought to deposit into Ednond’s account at Bank Plus.® The
governnent also introduced a letter fromFleet National Bank to
Bank Plus, stating that the $50, 000 deposit was fraudul ent, and
demandi ng that Bank Plus return the funds. Lucia Heath, a vice-
president at Bank of Anerica (fornmerly Fleet National Bank),
testified to that effect and explained the letter to the jury.

By the tinme Bank Pl us could have returned the funds, Nelson and
Ednond had al ready withdrawn them fromthe account. On this

evi dence, a reasonable trier of fact could have found that Nel son
know ngly subjected Bank Plus, and not nerely Clovis Reed, to a
risk of loss. Stephens, 779 F.2d at 235.

3. Did the district court err by refusing to sever the
trials of Nelson and Wl ker ?

FED. R CRM P. 8(b) authorizes joinder of defendants “if
they are alleged to have participated in the sane act or

transaction, or in the sane series of acts or transactions

SBank Plus was insured by FDIC at the time the check was
st ol en.
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constituting an offense or offenses.” “If defendants have been
properly joined, the district court should grant a severance only
if there is a serious risk that a joint trial would conprom se a
specific trial right of one of the defendants or prevent the jury
frommaking a reliable determnation of guilt or innocence.”
United States v. Bernea, 30 F.3d 1539, 1572 (5th Cr. 1994).
Denial of a notion for severance is reviewed for abuse of
discretion. United States v. Miulderig, 120 F.3d 534, 541 (5th
Cr. 1997). W have considered Nel son’s argunent for severance
and find it unavailing. She clains that she was prejudiced by
the joint trial because nmuch of the governnent’s evidence was
directed agai nst Wal ker individually. She offers no specific
reasons why severance was required in this case, and fails to
illustrate any prejudice that resulted to her. W find no abuse
of discretion.

D. WALKER' S REMAI NI NG ARGUMENT: Did the district judge

i nperm ssibly focus the jury on conviction while explaining
the | aw of conspiracy?

During deliberations, the jury sent a question to the court
requesting an explanation of the | aw on conspiracy. The court
called the jury in and expl ained the | aw usi ng | anguage that the
parties had previously agreed upon. The court then el aborated:

So if you are persuaded that there was no conspiracy to

kill Covis Reed, you nust find the defendants not guilty
of this Count 1. |If you were to find that there was a
conspiracy between two or nore persons to kill Covis

Reed as charged in the indictnent, but that a defendant
did not join that conspiracy, you have to find the
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def endant not quilty.
Wal ker hangs his hat entirely on the court’s use of the word
“persuaded,” which he says inpermssibly shifted the governnent’s
burden of persuasion onto the defendants. Wal ker reads too much
into the court’s isolated use of this word in the course of a
series of instructions. “The correct standard of review to be
applied to challenges to jury instructions is whether the court’s
charge, as a whole, is a correct statenent of the | aw and whet her
it clearly instructs jurors as to the principles of |aw
applicable to the factual issues confronting them” United
States v. August, 835 F.2d 76, 77 (5th Gr. 1987) (citations
omtted). It is undisputed that the judge gave the standard
instruction on the burden of proof, which places it squarely on
the governnent. It would be an inversion of our rule to ignore
the full instruction and instead view one snmall snippet of it in

isolation, and we decline the invitation to do so. Taken “as a
whol e,” we are satisfied that the district court correctly
instructed the jurors on the | aw

E. SUFFI Cl ENCY OF THE EVI DENCE

The | one remai ning argunent from both parties attacks the
sufficiency of the evidence as a whole. Neither party points to
anyt hing specific that was | acking fromthe governnent’s case.

Rat her, the parties nmake conclusory allegations that the evidence

agai nst themwas nerely circunstantial, and that the testinony of
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the governnent’s key w tness, Levon Ednond, is too unreliable to
be believed. However, as noted earlier, when this Court
considers sufficiency challenges, it “nust interpret the evidence
in the light nost favorable to the governnent.” United States v.
St ephens, 779 F.2d 232, 235 (5th Gr. 1985) (citation omtted).
The conviction nust be sustained if “a reasonable trier of fact
could find that the evidence established guilt beyond a
reasonabl e doubt.” 1d. (internal quotation omtted). Gven this
standard, we find that the evidence was sufficient to validate
the jury’s verdict. Neither Nelson nor WAl ker have pointed to
anyt hing that would indicate otherw se, except for the

i nconsi stencies in Ednond’s testinony over tinme. Wile we agree
that Ednond’s credibility is suspect, the jury “retains the sole
authority to ‘weigh conflicting evidence and eval uate the
credibility of the witnesses.”” United States v. Hol nes, 406
F.3d 337, 351 (5th Gr. 2005) (citation omtted) (enphasis
added). We see no reason to disturb their finding on that basis.

[11. CONCLUSI ON

The convictions of Kathleen Nel son and Roosevelt Wl ker are

her eby AFFI RVED.
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