Jones, et al v. Smith, et al Doc. 920070709

United States Court of Appeals
Fifth Circuit

FILED
July 9, 2007

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge IlI
Clerk

No. 06-60577
Summary Cal endar

DONALD JONES,
Pl ai ntiff-Appellant,
vVer sus
HELEN SM TH;, RONALD KI NG CHRI STOPHER B. EPPS; JAMES EASTERLI NG,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 2:05-CV-2160

Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Donal d Jones, M ssissippi state prisoner # K3202, appeal s
the district court’s dismssal of his pro se civil rights
action against four M ssissippi Departnent of Corrections
officials for failure to state a claim pursuant to 28 U S. C
8§ 1915(e)(2)(B)(ii). A dism ssal under this subsection is

revi ewed de novo. See Ruiz v. United States, 160 F.3d 273, 275

(5th Gir. 1998).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Jones contends that the district court erred by di sm ssing
his claimbased on the loss of his prison job. The district
court correctly held that this claimlacks nerit because a
pri soner does not have a constitutionally protected |iberty

interest in his prison work assignnent. See Jackson v. Cain,

864 F.2d 1235, 1250 (5th Cr. 1989).

Jones contends that the district court erred in dismssing
hi s conpl ai nt before sumobnses were served on the defendants.
However, 28 U.S.C. 8§ 1915(e)(2) instructs the district court to
dismss a conplaint “at any tinme” that dism ssal appears
warranted. Thus there is no requirenent for service on the

def endant s. ld.; see also Carr v. Dvorin, 171 F.3d 115, 116

(2d Cir. 1999) (noting that 28 U S.C. 8 1915A, like § 1915(e)(2),
“clearly does not require that process be served or that
plaintiff be provided an opportunity to respond before
dismssal”). Accordingly, service was not required before
dism ssing the action for failure to state a claim

The district court's dismssal of the action for failure to
state a claimunder 8§ 1915(e)(2)(B)(ii) counts as a strike under

28 U.S.C. 8§ 1915(g). See Adepegba v. Hanmmons, 103 F. 3d 383, 387

(5th Gr. 1996). Jones is cautioned that if he accunul ates three
strikes under 8§ 1915(g), he will not be able to proceed in forma
pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury.
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