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FILED
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FOR THE FIFTH CIRCUI T Charles R. Fulbruge I

Clerk

No. 06-60969

In Re: EQUAL EMPLOYMENT OPPCORTUNI TY COWM SSI ON

Petiti oner

Petition for Wit of Mandanus to the United States
~District Court for the _
Southern District of M ssissippi, Hattiesburg

Bef ore DEMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Before us is a petition for wit of nmandanus filed by the
Equal Enpl oynent Qpportunity Comm ssion (“EECC’) after the
district court ordered that an EECC attorney be deposed and
certain internal docunents be produced despite the EEOC s
assertion of privilege. Because the deposition and docunents are
privileged and no exception to privilege has been shown, we GRANT

the wit.

" Pursuant to 5TH G RoU T RUE 47.5, the court has determn ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.
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|. FACTUAL AND PROCEDURAL BACKGROUND

Thi s mandanus petition cones at the tail end of a | awsuit
brought by the EEOCC against Agro Distribution, L.L.C. ("Agro”)
for alleged violations of the Arericans with Disabilities Act
(“ADA"), 42 U.S.C. 88 12101-213 (2000). To put the current
i ssues before this court in context, a brief review of the
underlying facts is necessary. As determ ned by the district
court in its summary judgnent order, Henry Velez (“Velez”), an
enpl oyee of Agro, was born with a physical inpairnment that caused
t he abnormal devel opnent of his skin and the absence of any sweat
gl ands. According to Velez, he experiences difficulties doing
manual | abor when the tenperature is greater than eighty degrees
Fahrenheit. To conpensate for his condition in warm weat her,
Vel ez takes frequent breaks, stands in front of a fan, and douses
hinself wth water.

On July 15, 2002, Velez and all the other non-office Agro
enpl oyees were ordered to report at 6:00 a.m on July 16, 2002,
to load enpty barrels onto a trailer.? Velez told his supervisor
that this type of assignnment had made him sick before and asked
to be excluded. His supervisor did not exclude him and Vel ez

chose not to report for the job or at his regularly assigned

' A “petite fenal e” was excepted fromthis requirenent.
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time. The barrel-loading job was conpleted by 8:00 a.m at which
time the tenperature had yet to exceed seventy degrees. Velez
was termnated as a result of his failure to report for work.

Velez filed a charge of discrimnation with the EECC, and
the charge was investigated by LaQuida Small (“Small”).

According to Agro, Small was rude during her visit to Agro,

yel ling and maki ng deneani ng comrents, and seened to have al ready
made up her mnd about Velez’s claim Small issued a
predeterm nati on notice, advising Agro of her intention to
recommend a cause finding, to which Agro responded by pointing
out several factual errors in Small’'s notice. The EECC t hen
issued its determnation on July 22, 2003, finding that a

viol ation of the ADA had occurred. The determ nation |etter
sought back pay, reinstatenent, and conpensatory damages in
excess of $156, 000.

The EEOC filed the instant |awsuit on Septenber 27, 2004,
claimng that Agro violated the ADA when it term nated Vel ez.
There is little evidence that the EEOC attenpted neani ngful
conciliation of the case prior to and during the litigation,
al t hough the EECC eventually withdrew its request for
rei nstatenment and back pay. Notably, Vel ez had obtained a higher
paying job that he |liked better than his job with Agro.

Fol | ow ng substantial discovery, Agro noved for summary
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judgnent, which the district court granted. In its order, the
district court noted that it “appear[ed] that the EEOC did not
attenpt conciliation in good faith . . . .” (Mem Op. & Oder at
10.) However, the district court ultimately granted summary
j udgnent on the ground that Velez was not “disabled” as defined
by the ADA. The district court found that Velez had held
numer ous jobs requiring manual | abor, and thus was not
substantially limted in the magjor life activity of working.
(1d. at 14-15.)

Foll ow ng the district court’s grant of sunmary judgnent,
Agro noved for attorneys’ fees pursuant to 42 U S.C. § 12205,
whi ch gives the court discretion to award attorneys’ fees to the
prevailing party in an ADA case. Wen the prevailing party is
t he defendant, as in this case, a court nust find that the
plaintiff’s action was “frivol ous, unreasonable, or wthout
foundati on, even though not brought in subjective bad faith”

before awardi ng attorneys’ fees. Christiansburg Garnent Co. V.

E.EOC , 434 U S. 412, 421 (1978). Agro contended attorneys
fees were appropriate because the EEOCC refused to conciliate and
continued to press its suit despite know ng that Vel ez was not
di sabl ed.

While Agro’s notion for attorneys’ fees was under

consideration, Agro filed with the district court an affidavit
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fromits attorney and a Septenber 7, 2006, decision fromthe
Merit Systens Protection Board (“MSPB decision”) in a suit
brought by Prisca DeLeonardo (“DeLeonardo”) agai nst the EEQCC

DeLeonardo v. EEQCC, AT-1221-06-0340-W1, 2005 W. 2582680

(MS.P.B. Sept. 7, 2006). DelLeonardo, an attorney with the EECC,
al |l eged she had been retaliated against for whistleblowng. The
adm ni strative judge dism ssed DeLeonardo’s conplaint for failing
to allege that she had engaged in whistleblow ng, but the MSPB
reversed, finding that her allegations were sufficient to state a
claim

O particular inportance to this case was DelLeonardo’s
allegation that “in May 2005, she disclosed to Gaendol yn Reans,
the agency’s Associ ate General Counsel, that M. Querrier
‘“m srepresented and omtted facts in his report to Headquarters’
in a particular case, so that the case could be approved for
litigation.” 1d. at *2. Charles Querrier was the EEQOC s
Regi onal Attorney in its Birm nghamoffice, and Vel ez’ s case
agai nst Agro was handl ed by the EEOC s Birm ngham of fi ce.

Agro’s counsel stated in his affidavit that DelLeonardo had
contacted himin May 2005, stating she would be entering an
appearance in Velez's case. (Ehrhardt Aff. at 3.) Upon
di scussing the case with DeLeonardo, Agro’ s counsel contends that

DelLeonardo expressed surprise at sone of the facts as he rel ayed
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themto her, indicating that this was not the information the
Commi ssion? had in front of it. (ld.) Specifically, DelLeonardo
seened unaware that the tenperature during the barrel -1 oading
process never exceeded seventy degrees and that Vel ez had
previously perfornmed this type of manual labor. (ld.) Agro’s
counsel faxed her several w tness statenents confirm ng that

Vel ez had perfornmed this type of manual |abor in the past, and
DeLeonardo “indi cated that she was very unconfortable with the
EECC s position . . . .7 (Ld. at 3-4.)

DeLeonardo ultimately never entered an appearance in the
case. Agro now believes the reference in the MSPB decision to
DelLeonardo’s claimthat Guerrier msled the EECC into filing
litigation refers to the Velez case. Consequently, Agro sought
production of DeLeonardo’s conplaint that resulted in the NMSPB
decision. The EECC refused to | et DelLeonardo disclose the
conplaint. Agro then noticed DeLeonardo’s deposition. The EECC
filed a notion for protective order, citing attorney-client
privilege, work product privilege, and the deliberative process
privilege.

The district court conducted a tel ephone conference and

2 As used in this case, “Commission” refers to the five-
menber comm ssion that heads the EEOCC. The Conm ssion’s approval
is required to proceed with litigation in certain cases.
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denied the EEOC s notion. In its oral ruling, the district court
ordered that Agro could question DeLeonardo about her nental

i npressions regarding the propriety of bringing or continuing the
lawsuit and the notivation for the litigation if the suit was not
justified. The court also ordered that the EEOC produce (1)
CGuerrier’s report to the Ofice of General Counsel in which
CGuerrier recommended litigation; and (2) the assessnent of the
Ceneral Counsel that went to the Conm ssion recomrendi ng
litigation.

After the district court denied the EEOC s notion to stay,
the EEOCC filed the instant petition for wit of mandanus with
this court. W stayed the deposition of DeLeonardo so that we
could fully analyze the issues presented in this case. Both
si des have briefed the issues, and we now turn to the nerits of
our deci si on.

1. ANALYSIS
A wit of mandanus is an extraordinary renmedy that is

reserved for extraordinary situations. In re Terra Int’l, Inc.,

134 F. 3d 302, 305 (5th G r. 1998) (per curiam. To obtain a wit
of mandanus, the followng criteria nust be net: (1) the

petitioner nust have no ot her adequate neans to obtain the relief
it desires; (2) the petitioner’s right to the wit mnust be clear

and i ndi sputable; and (3) the issuing court, in the exercise of
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its discretion, nust be satisfied that the wit is appropriate

under the circunstances. Cheney v. U S. Dist. C&. for the Dist.

of Colunbia, 542 U S. 367, 380-81 (2004); In re United States,

397 F.3d 274, 282 (5th Gr. 2005) (per curiam

As to the first requirenent, this court has recogni zed that
mandanus relief is appropriate in the context of privileged
docunents, as an order requiring production of those docunents

woul d not be reviewable on appeal. In re U S Dep't of Honel and

Sec., 459 F.3d 565, 568 (5th Cir. 2006). “[T]lhe difficulty of
obtai ning effective review of discovery orders, the serious
injury that sonetinmes results fromsuch orders, and the often
recurring nature of discovery issues” support the use of mandanus

in exceptional cases. 1d. (quoting In re Burlington N., Inc.,

822 F.2d 518, 522 (5th Gr. 1987)). |In this case, the district
court ordered the deposition of an EEOC attorney and the
producti on of several docunents that the EEOC clains are
privileged. Assumng privilege exists, there is no adequate
remedy on appeal for the revelation of this information.

Havi ng satisfied the first requirenment of nmandanus, the
court now determ nes whether the EEOC has nmet its burden with
respect to the second mandamus requirenent—-denonstrating that its

right to mandanus relief is clear and indisputable.



A.  The Parties’ Arqunents and the District Court’s Order

To fully analyze the necessity and rel evance of the
informati on Agro seeks to discover, we nust first consider what
Agro must prove to receive attorneys’ fees, what Agro hopes to
| earn through the DelLeonardo deposition and the production of the
i nternal EEOCC docunents, and how that information will support
Agro’s claim?® As noted earlier, Agro seeks attorneys’ fees as a
prevailing party pursuant to 42 U S.C. § 12205. This court has
determ ned that the considerations that govern the ADA's fee-
shifting provision are the sane as those that govern fee-shifting

under Title VIl and 42 U. S.C. § 1988. No Barriers, Inc. v.

Brinker Chili’'s Tex., Inc., 262 F.3d 496, 498 (5th Cr. 2001).

Under that standard, a prevailing defendant nmay not receive fees
“unl ess a court finds that [the plaintiff’s] claimwas frivol ous,
unr easonabl e, or groundless, or that the plaintiff continued to
litigate after it clearly becane so.” 1d. (quoting

Christiansburg, 434 U S. at 422). |In determ ning whether a suit

is frivolous, a court should consider factors such as whet her the
plaintiff established a prima facie case, whether the defendant

offered to settle, and whether the court dism ssed the case or

3 Nothing in this opinion should be construed as a conment
one way or the other on the nerits of Agro’s notion for
attorneys’ fees. W leave that decision to the district court.
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held a full trial. M/ers v. City of W Mnroe, 211 F. 3d 289, 292

(5th Cr. 2000) (construing 42 U. S.C. § 1988); Walker v. Gty of

Bogal usa, 168 F.3d 237, 240 (5th Cr. 1999) (sane). A suit is
“frivolous” if it is “so lacking in arguable nerit as to be
groundl ess or wthout foundation . . . .” MWalker, 168 F.3d at
240 (internal quotes and citation omtted).

Here, Agro contends that the EEOC either knew or should have
known that Vel ez was not disabled before it filed suit.
Specifically, Agro argues that Vel ez had perforned simlar types
of manual |abor in the past. Further, Agro asserts that the EECC
ei ther knew or should have known that the working conditions on
the day Velez refused to report were not above eighty degrees, so
Vel ez’ s all eged disability would not have caused hi m any
problenms. Stated differently, Agro clains that the facts
avail able to the EEOC, through Velez’'s testinony and the
i nformati on recei ved by DelLeonardo, rendered further litigation
frivol ous.

In its response, and key to this court’s decision, the EECC
does not assert that it was unaware of this information or that
it was msled by one of its attorneys into filing suit. |nstead,
t he EEOC def ends agai nst the inposition of attorneys’ fees on the
ground that there were sufficient facts to go forward with the

suit. In other words, in its argunent regarding the propriety of
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an attorneys’ fees award, the EEOC does not deny that it was
aware of or had access to the information that Agro contends nade
this suit frivolous. Therefore, for purposes of this decision,
the informati on known by CGuerrier, regardl ess of whether he
comuni cated it to the Conm ssion, and the information obtained
by DelLeonardo, regardl ess of whom she conmunicated it to, was
known to the EECC because it was known by its attorneys.*

To support its claimfor attorneys’ fees, Agro seeks to
depose DelLeonardo on several topics. In its argunent before the
district court, Agro stated it was interested in (1) what
DelLeonardo comruni cated in May 2005; (2) when she comruni cat ed
it; (3) how she communicated it; (4) what specific facts | ed her
to believe Querrier did not properly advise the Conm ssion; and
(5) what action was taken in response to DeLeonardo’s revel ation
of the “real truth and the conplete truth” to the EEQCC
(Transcript of 10/23/06 hearing at 29.) As stated inits
briefing before this court, Agro is not seeking to discover
DelLeonardo’s or Cuerrier’s nental inpressions of this case.

(Agro Br. at 19.) Instead, Agro clains it only wants to know why

the EEOC continued to litigate the case after being advised by

4 W do not now deci de whether the EEOC could deny that it
was aware of information possessed by its own attorneys; however,
in this case, the EEOC has not denied it.
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DelLeonardo that it had been msled into pursuing this litigation
inthe first place. (ld. at 20.)

In sum based on its argunents to the district court and to
this court, Agro seeks the following information: (1) what
CGuerrier said to the Comm ssion; (2) why Guerrier’s statenents
were m sl eadi ng; (3) what DelLeonardo reveal ed; and (4) why the
litigation continued. As noted above, the district court
requi red the EEOCC to produce the docunents sent from Guerrier to
t he General Counsel and fromthe CGeneral Counsel to the
Comm ssion regarding possible litigation. (Transcript of
10/ 23/ 06 hearing at 35-36.) The district court also ordered that
DelLeonardo be deposed and that Agro could question her about her
ment al inpressions of the case and why she believed the EECC
chose to continue with the litigation. (lLd. at 32-33.) The EECC
contends this information is privileged under the attorney-
client, work product, and deliberative process privileges. W
will first consider the attorney-client and work product
privil eges.

B. Attorney-Client and Whrk Product Privil eges

As the party asserting privilege, the EECC bears the burden
of denonstrating that DelLeonardo’ s testinony and the internal

EECC docunents are privileged. See United States v. Rodriquez,

948 F.2d 914, 916 (5th Cr. 1991) (“The burden of establishing
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privilege rests on the party who invokes it.”). Wth respect to
the attorney-client privilege, we note that because this case
concerns the adjudication of federal rights, the federal conmmobn

| aw of attorney-client privilege applies. WIly v. Adm n. Review

Bd., 423 F.3d 483, 495 (5th G r. 2005).
The attorney-client privilege is recognized as “the ol dest

of the privileges . . . known to the common law.” United States

V. Zolin, 491 U S 554, 562 (1989) (internal quotation marks
omtted). |Its purpose is “to encourage full and frank
comuni cati on between attorneys and their clients and thereby
pronote broader public interests in the observance of |aw and
adm nistration of justice.” 1d. (internal quotation marks

omtted); see also In re Gand Jury Subpoena, 419 F.3d 329, 338

(5th Gr. 2005). Sinply stated, under this rule, “an attorney
may not disclose his client’s confidences.” WI1Ily, 423 F. 3d at
495.

Simlarly, the work product privilege “serves to protect the
interests of clients and their attorneys in preventing
di scl osures about the case by shielding the | awer’s nental

processes fromhis adversary.” In re Gand Jury, 419 F.3d at 339

(internal citations and quotation marks omtted). The work
product privilege extends to and protects docunents prepared in

anticipation of litigation. |In re Kaiser Alum numé& Chem Co.,
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214 F.3d 586, 593 (5th Gir. 2000) (citing FE. R QvV. P.
26(b) (3)).

Here, the information sought by Agro and ordered to be
di scl osed by the district court falls within the attorney-client
and work product privileges. Wth respect to the proposed
testinony from DeLeonardo, Agro seeks to delve into her
di scussions with other EEOC attorneys about the nerits, or |ack
thereof, of this case, specifically, whether the facts warranted
continued litigation. These conmunications are protected by the

attorney-client privilege. See Cedrone v. Unity Sav. Ass’n, 103

F.R D. 423, 429 (E.D. Pa. 1984) (finding oral conmunications
between attorneys in the sane office concerning the
representation of a client to be privileged); see al so RESTATEMENT
(THIRD) OF THE LAW GOVERNING LAWERS § 70 cnt. g. (2000). Therefore,
DelLeonardo’ s testinony as to what Cuerrier told the Ceneral
Counsel, what DelLeonardo told other EEOCC attorneys, and what
those attorneys told DeLeonardo about why the litigation was
going to continue are all privileged comunications.

As to the reports from Guerrier to the General Counsel and
fromthe General Counsel to the Comm ssion, they are also clearly
privileged. The docunents, as described by the parties, contain
an analysis of the facts of Velez' s case, both strengths and

weaknesses, and a recomendati on of whether litigation is
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appropriate. In NLRB v. Sears, Roebuck & Co., the Suprene Court

consi dered whet her internal nenoranda produced by the Ofice of
Ceneral Counsel discussing the General Counsel’s reasons for
filing suit were covered by the work product privilege. 421 U S
132 (1975). The Suprene Court held that such docunents fel
squarely within the work product protection. |d. at 160. The
Suprene Court noted that “[w hatever the outer boundaries of the
attorney’s work-product rule are, the rule clearly applies to
menor anda prepared by an attorney in contenplation of litigation
which set forth the attorney’s theory of the case and his
litigation strategy.” 1d. at 154.

Agro does not contest that the information it seeks by the
deposition and docunent production is privileged, except to argue
that the attorney-client and work product privileges do not
protect testinony concerning the factual accuracy of Cuerrier’s
report. However, regardless of its accuracy, Querrier’s report
is still a conmmunication between EEQCC attorneys and is protected
by privilege. Further, as discussed in the next section, given
the EEOC s position on Agro’s claimfor attorneys’ fees, the
factual accuracy of Querrier’s report is not relevant.

Therefore, DelLeonardo’ s deposition and the docunents ordered to
be produced by the district court are privil eged under the

attorney-client and work product doctrines, and Agro nust show an
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exception to privilege.

C._ Necessity Exception

The first possible exception to privilege in this case is
necessity, which appears to be the basis for the district court’s
decision. The district court stated that this was a search for
truth and that it needed the best possible information to nmake
its decision regarding attorneys’ fees. (Transcript of 10/23/06
hearing at 31-32.) The court also said that there was no other
way for it to get the information it needed. (ld. at 35.)

There is a necessity exception to the work product
privilege, as found in Rule 26(b)(3) of the Federal Rules of
Civil Procedure, which states that docunents “prepared in
anticipation of litigation or for trial” may be discovered “only
upon a showi ng that the party seeking discovery has substantia
need of the materials in the preparation of the party s case and
that the party is unable w thout undue hardship to obtain the
substanti al equivalent of the materials by other nmeans.”®

However, even in such a case, the court “shall protect against

° There is a question as to whether the attorney-client
privilege is subject to a simlar exception based on necessity in
t hese circunstances. See Arcuri v. Trunp Taj Mahal Assocs., 154
F.R D. 97, 105 (D.N. J. 1994) (stating the attorney-client
privilege has no “needs” exception). However, because necessity
does not provide a reason to disclose the communications in this
case, the court need not reach whether the attorney-client
privilege is even subject to such an exception.
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di scl osure of the nental inpressions, conclusions, opinions, or
| egal theories of an attorney . . . concerning the litigation.”
Id.

Applying this to the order of the district court, it becones
clear that the district court exceeded what was appropriate in
this case. The docunents from CGuerrier to the General Counse
and fromthe General Counsel to the Conm ssion, as described by
the parties, contain the nental inpressions, concl usions,
opi nions, and |legal theories of attorneys involved in the Vel ez
case. Thus, despite any “necessity” argunents, under Rule
26(b)(3), the district court cannot order their production.?®

There is also little or no need for the district court to
delve into what information Guerrier withheld fromthe
Comm ssion. The only reason Cuerrier’s alleged m sl eadi ng
communi cation would be relevant to the issue of attorneys’ fees
isif it could sonehow absolve the EEOCC of its responsibility for

filing a frivolous lawsuit. However, as noted above, the EECC

has not defended against the inposition of attorneys’ fees on the

6 Agro argues that the factual portions of the docunents
coul d be produced. The district court, however, ordered
production of the entire file, not just the factual portions.
Further, given the analysis in this case, the factual portions of
t he docunents are not so necessary to the attorneys’ fees
argunent as to overcone privil ege.
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ground that it was nmisled by Guerrier into filing suit.’
Therefore, the EEOC, through GQuerrier and | ater DelLeonardo, was
i n possession of the facts that Agro contends nade this a
frivolous lawsuit. Wether these facts were appropriately
comuni cat ed between different enpl oyees and the Commi ssion is
not a question the district court need answer.

Further, there is no “substantial need” for DeLeonardo’s
testinony regarding her belief of the propriety of continuing the
|awsuit or the EEOCC s reasons for doing so. Wether the |awsuit
shoul d have been continued is a question for the district court
to answer in its determ nation of frivolousness. W are
confident the district court can nmake that decision wthout the
opi nion testinony of DelLeonardo.

Wth respect to the EECC s reasons for continuing the suit,
Agro argues extensively that it needs to know the EEQOC s
nmotivation so it can denonstrate bad faith on the part of the
EECC. However, a bad faith finding is not required for an award

of attorneys’ fees. Christiansburg, 434 U S. at 421. Wile we

do not deny that evidence of bad faith would be helpful to Agro’s

case, it does not, in and of itself, justify breaching attorney-

" Were the EEOCC to contend that attorneys’ fees were
unwar rant ed because it had been msled by Guerrier, there would
be a strong argunent for waiver of privilege.
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client privilege. To hold otherwi se would open the door to the
routi ne deposition of attorneys any tinme a claimof frivol ousness
or bad faith is nade. Consequently, the necessity exception does
not warrant the deposition of DeLeonardo or the production of the
i nternal EEOC docunents in this case.

D. Crinme- Fraud Exception

Agro al so argues that the crine-fraud exception warrants
di scl osure of the privileged information it seeks. Specifically,
Agro contends that the EEOC s decision to continue with frivol ous
litigation was fraudulent and that this fraud shoul d be
sufficient to overcone privilege. The district court did not
appear to rely on the crine-fraud exception in its ruling, but we
will address it, as it has been raised at both the district court
and appel |l ate | evel s.

The crime-fraud exception applies to both the attorney-

client and work product privileges. In re Gand Jury, 419 F. 3d

at 335. Pursuant to the crine-fraud exception, privilege is
overcone when an attorney-client comrunication or work product is
intended to further continuing or future crimnal or fraudul ent
activity. |d. The party seeking discovery of privileged

i nformati on bears the burden of establishing a prim facie case
that the attorney-client relationship was intended to further

crimnal or fraudulent activity. |d.
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Agro did not produce any evidence or argunent at the
district court level that the EEOC' s actions constituted a
crinme.® Therefore, the question is whether Agro produced
sufficient evidence that the EEOC and its attorneys were engaged
i n ongoi ng fraudulent activity. It has not. The only evidence
of fraud in this case is Agro’s argunent and evi dence that the
EECC s | awsuit was frivol ous, which does nothing to distinguish
it fromthe many ot her cases in which the defendant believes the
plaintiff’s clains are neritless. W do not construe the crine-
fraud exception so broadly.

The one unique feature of this case is the fact that Agro
has found an EECC attorney who appears to agree that the case
| acked nerit. This, however, does not nean that the EEOCC was
engaged in fraud. Negligent handling of the case or sheer
i nconpet ence could just as easily explain why the EEOC conti nued
to litigate, assumng the case did, in fact, lack nerit.

Further, it is not unusual for attorneys to di sagree about the
merits of a case. This disagreenent does not, however,

constitute fraud.

8 Agro asserts in a footnote inits brief that Guerrier’s

actions in allegedly making a fal se statenent to a governnent
agency may constitute a crine. See 18 U. S.C. § 1001. Agro,
however, did not raise this issue before the district court and
has, therefore, waived it on appeal. See Tex. Commercial Energy
V. TXU Energy, Inc., 413 F.3d 503, 510 (5th Cr. 2005).
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We understand the district court’s concern that an EECC
attorney may have m sl ed the Conm ssion into approving frivol ous
litigation. However, the resolution of that issue has little or
no bearing on the question of whether the litigation was actually
frivolous, which is all that is at issue at this stage of the
case. The question of frivol ousness can be answered on the facts
of the case without delving into the confidential and privil eged
comuni cati ons of EEQOC attorneys.

In sum the information sought by Agro by way of
DelLeonardo’ s deposition and the production of the internal EECC
docunents is privileged and no exception to privilege has been
shown. Therefore, the EEOCC has net its burden under the mandanus
anal ysis of showng that its right to mandanus relief is clear
and indisputable.® Gven the facts of this case, the privil eges
at issue, and the analysis above, we, in the exercise of our
discretion, determne that it is appropriate to grant the wit of
mandanus.

1. CONCLUSI ON
For the foregoing reasons, we GRANT the wit of nmandanus.

VWRI T GRANTED.

9 Because we reach this decision on the basis of the

attorney-client and work product privileges alone, we do not
reach the issue of the deliberative process privilege.
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Judge DEMOSS woul d deny the petition for wit of mandanus

and woul d deny the notion for stay of the discovery proceedi ngs.
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