United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T July 11, 2007

Charles R. Fulbruge llI
Clerk

No. 07-40093
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE MARTI NEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 7:06-CR-520-ALL

Before JOLLY, CLEMENT, and OAEN, Circuit Judges.
PER CURI AM *
Appealing the Judgnent in a Cimnal Case, Jose Martinez

rai ses argunents that are foreclosed by Al nendarez-Torres V.

United States, 523 U. S. 224, 235 (1998), which held that 8 U S. C

8 1326(b)(2) is a penalty provision and not a separate crim nal
of fense. The appellant’s notion for summary disposition is

CRANTED, and the judgnent of the district court is AFFIRVED

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



