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COLE, Circuit Judge. Petitioner-Appellant Thonkasss appeals the district court’s denial
of his petition for a writ of habeas corpus un@8 U.S.C. § 2254. Rosgas convicted of four
counts of gross sexual imposition on a person under éhefaigirteen, one counf rape of a person
under the age of ten, and one coofipossession of cocaine. BesalRoss was convicted in state
court, AEDPA'’s stringent standard of review applies to all federal claims the state court reached on
the merits. On appeal, Ross argues that theidisburt erred in dismissing his prosecutorial
misconduct claim and that the failure to discleseulpatory grand jury testimony violated his right
to a fair trial undeBrady v. Maryland We find that Ross cannot prevail on his prosecutorial
misconduct allegation nor can he demonstrate preguati a result of the trial court’s non-disclosure

of the grand jury testimony. Accordingly, we atfithe district court’s denial of the writ.
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. BACKGROUND

A. Factual Background

The victims in this case, cousins B.B. and D.D., are minor children. Prior to the abuse, B.B.
and D.D. referred to Ross as “Pappaw,” because the children’s grandmother and Ross were once
romantically involved. When B.B. was about @awears old and D.D. was around nine, B.B. told
his mother that Ross had been touching himuid inappropriately. On many occasions, Ross
would pick up the boys and take them to his house for overnight and weekend visits. As established
at trial, during these visits, Ross would playmgraphic movies in the living room and touch B.B.
in his private areas with his hands and his mo&B. testified that Ross purchased cigarettes for
him and D.D. almost every time they visited, provided beer and marijuana for the boys to smoke,
and took photographs of the boys, sometimes whanwlere naked. B.Band D.D. were not the
only boys subject to abuse; other minors, Miclaael Billy, also watched pornographic movies at
Ross’s house, engaged in oral sex with him, and masturbated at his direction.

A jury convicted Ross of four counts of ggosexual imposition, one count of rape of a child
under the age of ten, and possession of cocainevadeentenced to five years of imprisonment
for each count of gross sexual impias, to life with parole eligibilityafter ten years for rape of a
child under the age of ten, and to six months for possession of cocaine.

1. Prosecutorial misconduct

Ross’s habeas petition recites numerous grounds for relief; however, we can only address
those issues certified for appeal. The firstéssoncerns allegations of prosecutorial misconduct

and the second matter involves the trial court’s failure to disclose exculpatory grand jury testimony.
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Ross claims that instances of prosecutorial misconduct during closing argument deprived him
of a fair trial. He offers many examples tgport this argument; in factach of the statements to
which Ross objects is clearly recorded in the tratscript. First, Ross argues that during rebuttal
the prosecutor improperly commented on the crigibf both Ross’s and the State’s witnesses by
telling the jury that B.B. and D.D. “told you [theyj the truth.” The prosecutor also remarked that
it was “the job” of the defense attorney to “trip up” the prosecution’s witnesses.

Second, Ross argues that the prosecutor improperly accused his attorney of coaching Ross’s
testimony. The prosecutor observed Ross and his attorney meeting in the hallway during a break
in his testimony and commented in the closing that “Ross couldn’'t get through his direct
examination without meeting with his attorney.” Ross’s counsel objected to this statement; the
objection was sustained, but without a corrective instruction.

Third, Ross asserts that the prosecutor \eoldéihe prohibition against invoking the “golden
rule” by asking the jury to identify with the pauts of the victims. Specifically, the prosecutor
asked the jury to imagine they were the paeaita child who had been bullied at school, and
inquired, “Are you going to turn your back and walkay from that child or are you going to find
out what's going on?” Ross’s attorney also objected to this question.

Finally, Ross claims that the prosecutor made repeated emotional appeals to the jury. For
example, the prosecutor implied that if jurors wexperiencing a “creepy feeling in [their] soul[s],”
it was coming from Ross. The prosecutor also told the jury that they “don’t have to punish these
kids"—the alleged abuse victims—as a result of inconsistencies between their testimony and that

of other adult witnesses.
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2. Failure to disclose exculpatory material

In addition to allegations of prosecutorial misconduct, Ross also contends that the State
withheld exculpatory evidence that prejudiced theouie of his trial. As support, he identifies
inconsistencies between the bill of particularsthedrictims’ trial testimony—the former contained
allegations of anal rape, while such accusations were absent from the latter. Ross explains that this
inconsistency constitutes impeachment evidence, which he was entitled to use against B.B. and D.D.
Ross is not certain whether the victims made inisterst statements because the trial court refused
to disclose the grand jury testimony and did not conduat aamerareview. Nevertheless, he
draws our attention to a report created by Lisaviy B.B. and D.D.’s caseworker, and to the
wording of the bill of particulars that originated from the grand jury indictment.

Howze works with staff members at CARE Hepan advocacy center for child victims. As
the victims’ caseworker, she observed interviewh the detective in charge of investigating the
alleged sexual abuse and prepared a report difhldénrgs. This CARE House report indicated that
B.B. told his mother that Ross might have attempted anal penetration. Additionally, the Medical
Assessment portion of the report referenced a Kistiqpenile-anal contact between Ross and B.B.
With anal rape allegations documented in the CARE House report, Ross wanted to cross-examine
B.B. about these accusations. The State objecigaingrthat B.B. did not make these allegations;
instead, it was later established that the information in the report came from investigators or B.B.’s
mother. The trial court acknowledged “a state of gsinin” with respect to the allegations in the

CARE House reports, recognizing that it was a surgroBinformation from “some source.” The
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trial court ultimately concluded that because the CARE House report was not clearly a statement
from B.B., Ross was not permitted to cross-examine him about penile-anal contact.

Outside the presence of the jury, Howze confdtat neither B.B. nor his mother said that
Ross had anally penetrated B.B. Also, B.B.’s mother clarified that her son never told her that Ross
had attempted anal penetration. Notably, thejtrdge did not include allegations of anal rape in
his instructions to the jury. Rather, on each count of rape, the court described the alleged conduct
as oral sex.

With respect to the grand jury testimony, Rosstends that because the bill of particulars
contained allegations of penile-anal contact, betvibtims did not testify about anal penetration
at trial, the only plausible explanation is that¥ieims testified about anal penetration before the
grand jury; and this discrepancy justified disclosure of the grand jury testimony. Based on this, Ross
contends that he demonstrated a “particularized need” for the transcripts and that the failure to
disclose them prejudiced the outcome of his trfdde trial court did not agree and refused to grant
his request for disclosure.

Although the grand jury transcripts were not turned over, Ross had the opportunity to
guestion D.D. about contradictory statements relateahal contact. In reference to B.B., the trial
judge found little evidence to suggest that B.RI hade allegations of anal penetration, although

his mother had been concerned about this possibility.
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B. Procedural History

1. State court appeals

Following Ross’s conviction, he appealed to the Ohio Court of Appeals, raising ten
assignments of error. The claims relevarth®opresent discussion include the following: (1) the
“culmination of prejudicial error and prosecutongisconduct,” (2) the trial court’s failure to grant
a new trial as a result of the prosecutor’s failure to turn over exculpatory evidence, and (3) the trial
court’s failure to produce the grand jury testimony.

The court of appeals affirmed Ross’s convictidirheld that (1) the “prosecutors’ actions,
either individually or cumulatively, did not deprive Ross of a fair trial” because they did not
prejudice Ross, (2) the trial court did not abuseigsretion in declining to grant a new trial, and
Ross’s attorney was given sufficient opportunity to review and question witnesses regarding
exculpatory evidence turned over during the courseadfrather than beforehand, and (3) the trial
court did not abuse its discretionfinding that Ross had “no particularized need” for the grand jury
testimony.

In response, Ross filed a motion for reconsideration and/or en banc review in the court of
appeals. This motion focused entirely on the court’s holding regarding evidentiary matters, and
specifically, whether Ross should have been given access to grand jury testimony to impeach
prosecution witnesses. The court of appeals denied the motion.

Next, Ross appealed to the Ohio Supreme Court. His accompanying memorandum of

jurisdiction alleged that the trial court was required to produce the grand jury testimony for his



Case: 11-3454 Document: 006111915760 Filed: 12/19/2013 Page: 7

No. 11-3454
Ross v. Pineda

review due to inconsistencies between the bill ofipalars and the testimony of witnesses at trial.
Additionally, he argued that he was denied atfeat because of the prosecutors’ “emotional plea
to the jury, accus[ation of] defense counskivrongdoing, and comments on the credibility of
witnesses.” The Ohio Supreme Court denied Ross’s discretionary leave to appeal.

2. Federal habeas petition

Ross timely filed a habeas corpus petition inthéed States District Court for the Southern
District of Ohio. He argueflve grounds for relief, including, again, prosecutorial misconduct
during the closing arguments, the State’s non-prooluof grand jury testimony, and the State’s
failure to turn over other exculpatory materialhe district court noted that “[f]ailure to present
an issue to the state supreme court on discretionary review constitutes procedural default,” and
accordingly found three of the five grounds of refeehave been defaulted. Therefore, the district
court only reached the merits of only theogecutorial misconduct claim and the argument
pertaining to grand jury testimony, though the téunther questioned whether Ross had presented
the grand jury claim as a federal constitutional issue, rather than a purely state law issue. Finding
no “objectively unreasonable application of clearly established Supreme Court law,” the district
court dismissed the petition and did not reach a final decision on the presentment issue.

Ross timely filed a notice of appeal and motion for a certificate of appealability (“COA”).
Ross’s motion addressed only the two claims wWexe not procedurally defaulted: prosecutorial

misconduct and non-production of the grand jusstiteony. The motion did not challenge the
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district court’'s determination that some of Rgssfaims had been defaulted. The district court
issued the COA as to the two non-defaulted claims.
II. ANALYSIS

For habeas petitions, this Court reviews a district court’s legal conclusion de novo and its
factual findings for clear error Adams v. Holland330 F.3d 398, 400 (6th Cir. 2003). The
Antiterrorism and Effective Deafenalty Act of 1996 (“AEDPA”) requés us to deny habeas relief
to a claim adjudicated by a state court on theitmenless the state court’s decision “(1) was
contrary to, or involved an unreasonable application of, clearly established federal law as determined
by the Supreme Court;” or “(2) was based on areaswnable determination of the facts in light of
the evidence presented to the state courts.” 383J8 2254(d). A stateart decision is contrary
to law as established by the Supreme Court if it “arrives at a conclusion opposite to that reached by
[the Supreme Court] on a question of law” or & tistate court confronts facts that are materially
indistinguishable from a relevant Supreme Court precedent” and arrives at an opposite result.
Williams v. Tayloy529 U.S. 362, 405 (2000). Under AEDPAtate court’s factual determinations
are presumed to be correct. 28 U.S.C. § 2254(e)(1). The petitioner bears the burden of
demonstrating, with clear and coneging evidence, that the statauct’s factual determinations were
unreasonableld.

This heightened standard applies even if the state court hearing the petitioner’s appeal or
collateral challengdoes noaddress the defendant’s federalmgin affirming his conviction. As

the Supreme Court recently helddohnson v. Williamswhen this situation occurs, “the federal
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habeas court must presume (subject to rebuttal) the federal claim was adjudicated on the
merits.” 133 S. Ct. 1088, 1091 (2013). The “restrictive standard of review set out in
§ 2254(d)(2)"—requiring an unreasonable appiara of the law or determination of the
facts—“consequently applies” in such circumstanddsat 1092.

The Supreme Court has clardiéhat the correct standard for habeas review under AEDPA
establishes a “substantially higher threshold’ for obtaining relief tiganovareview”: the state
court’s decision must be not mgrencorrect, but “unreasonableRenico v. Leftc59 U.S. 766, 773
(2010) (internal quotation omitted).

A. Prosecutorial Misconduct

1. Legal standard

We look first to Supreme Court precedent, as AEDPA requires, to determine when
prosecutorial misconduct demands habeas ré&iafden v. Wainrighéstablishes that the applicable
guestion is “whether the prosecutors’ comments ‘Bected the trial with unfairness as to make the
resulting conviction alenial of due process.” 477 U.S. 168, 180 (1986) (qudbognelly v.
DeChristoforq 416 U.S. 637 (1974))see alsd?arker v. Matthewsl32 S. Ct. 2148, 2153 (2012)
(“The ‘clearly established Federal lawelevant here is our decision Darden. . . .”).
Prosecutorial misconduct that does not “deprive petitioha fair trial” will not give rise to habeas
relief; in other words, the misconduct must beaous that it implicates a petitioner’s due process

rights. See Dardepd77 U.S. at 180.
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Ross’s brief acknowledg&ardens standard but looks toX8h Circuit precedent to supply
its substance. The Supreme Court has uneqailyostated that, under AEDPA’s standard of
review, “circuit precedent does not constitute clearly established Federal law, as determined by the
Supreme Court.”Parker, 132 S. Ct. at 2155 (citingenicq 599 U.S. at 777). Rather, this Court
must rely on the “highly generalized” standéwdprosecutorial discretion laid outDarden Id.
Moreover, to grant relief, we must find thaet®hio Court of Appeals acted unreasonably in its
interpretation or application of that standaRknicq 559 U.S. 773.

Although the district court surmised that Roas use Sixth Circuit precedent for “what i[t]
means to be objectively unreasonable in applyBuypreme Court precedent, we cannot assume that
our own cases “reflect what has beenaclg established” by the Supreme CouRarker, 132
S.Ct. at 2155. Thus, Ross canndy mn the two-part test for psecutorial misconduct articulated
by this Court inUnited States v. CarrqlR6 F.3d 1380, 1385-86 (6th Cir. 1994), which asks if the
prosecutor’s conduct is improper and flagraee Parkerl32 S. Ct. at 2155 (rejecting the use of
this test). As a result, the Sixth Circuit case law cited in Ross’s brief is of limited applicability.
Ross relies heavily oHodge v. Hurley426 F.3d 368 (6th Cir. 2005), with facts similar to those
presented here, to argue that the alleged misconduct of his prosecutors ni2ggtde¢hstandard.

But in light ofParker, we cannot rely orlodgefor precedential value; ttzer, the conduct of Ross’s
prosecutors must have amounteduch a clear violation @ardenthat the state court’s failure to

identify the violation was “not merely incorrect but unreasonaldRehicq 559 U.S. at 773.

-10 -



Case: 11-3454 Document: 006111915760 Filed: 12/19/2013 Page: 11

No. 11-3454
Ross v. Pineda

We look to the “last reasoned state court apinto determine whether relief is appropriate
under AEDPA. See Guilmette v. Howe824 F.3d 286, 291 (6th Cir. 2010). The Ohio Court of
Appeals decision, affirming Ross’s conviction, lodlentirely to state law to determine whether
Ross had suffered prejudicial error. Undiennson v. Williamsve presume that the court decided
Ross’s federal claims on the merits. 133 S. Ct. at 1096. Ross has not made an argument to rebut
this presumption, and the Ohio cases cited bgthie court articulate a standard for prosecutorial
misconduct similar to, and not less stringerantthe U.S. Supreme Court’s standaifdanden 477
U.S. at 181-82 See, e.g.State v. Loft555 N.Ed.2d 293, 300-01 (Ohio 1990) (“The test for
prosecutorial misconduct is whether remarks are improper, and, if so, whether they prejudicially
affected substantial rights of the accused. . . . [B]oth the prosecution and the defense have wide
latitude in summation as what the evidence has shown and what reasonable inferences may be
drawn therefrom . . . . Prosecutors must avoidhunsiions and assertions calculated to mislead.”);
State v. Braxtor656 N.E.2d 970, 979 (Ohio Ct. App. 19980{ing prosecutor’s improper conduct,
but finding, “beyond a reasonable doubt, thatjthig would have found [the defendant] guilty
absent the prosecutor’s remarks.”). Thereforej@eam this an adjudication of Ross’s federal claim
on the merits.

2. Claims of prosecutorial misconduct and procedural default

Ross’s brief contains many examples lbéged prosecutorial misconduct. We limit our
discussion, however, to the four particular inseidentified in the COA: emotional appeals to

the jury, violation of the “golden rule,” accusats that defense counsel coached Ross’s testimony,

-11 -
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and commentary on the credibility of witnesses. As the district court’s decision granting the COA
notes, Ross’s petition to the district court ideatifeight incidents or patterns of misconduct.
However, the district court fourfdur of these incidents procedailly defaulted because they were

not presented to the Ohio Supee@ourt. Additionally, Ross did nohallenge the district court’s
finding of procedural default in his motion for a COA. Thus, the district court correctly did not
include these claims in the scope of its CO&f. Seymour v. Walke?24 F.3d 542, 561 (6th Cir.
2000) (refraining from consideration of claims nasea before the district court in the petitioner’s
habeas petition and not within the scope of the C@k); v. United State205 F.3d 882, 886 (6th

Cir. 2000).

If an alleged instance or pattefrmisconduct identified in R3’s briefs does not fit into
one of the four instances of prosecutorial misconpikeserved for appeal, it is considered defaulted
and is not address below.

3. Emotional appeals to the jury
Ross claims the prosecution’s rebuttal contstatements improperly designed to appeal

to the emotions of the jurors. Specifically, Rossfmto one statement that he characterizes as a

'Ross’s motion for a COA briefly refers to thistrict court’s finding regarding procedural
default of the prosecutorial misconduct claims: “T@aurt . . . held that the state court’s decision
did not unreasonably apply theMaas established by the U.S. Supreme Court . . . . Petitioner
respectfully asserts that reasonable jurists cdigdgree with this conclusion and that his claim
deserves further encouragement.” But in neithisrdaction of the motion, or in any other section,
does Ross directly dispute the district court’s finding that some of his prosecutorial misconduct
claims were defaulted.

-12 -



Case: 11-3454 Document: 006111915760 Filed: 12/19/2013 Page: 13

No. 11-3454
Ross v. Pineda

“suggestion that not delivering a guilty verdigbuld be punishing the alleged victims.” The
prosecutor stated:
And just look at what these kids went through just to get to this point, to get this case
to you . . . . And you don’t have to punisinese kids because of how adults
interviewed them or typos in notes.

Ross also identifies another statement, made only a minute or two later, as impermissible:

And if there is a creepy féeg in your soul, I'd submit to you it's not from the kids.
It's from someone else in here.

The Ohio Court of Appeals ditbt find that the first commemtas an emotional appeal. In
the court’s view, “[t]his comment was directedhe credibility of the children’s statements and the
alleged inconsistencies upon which the defense had placed great emphasis.” As to the second
statement regarding a “creepy feeling,” the courtéaff] with Ross that it was inappropriate,” and
characterized the statement as “inflammatoryd devoid of “evidentiary value.” However, the
court found it “unlikely” that this particular comment prejudiced Ross.

In Darden the Supreme Court held that a seakmflammatory, highly improper remarks
made by the prosecutor in closing were not sufficient to deprive the defendant of a fair trial. 477
U.S. at 178-83. There, the prosecutor opined that the defendant “shouldn’t be out of his cell unless
he has a leash on him and a prison guard at the end of that leash,” repeatedly stated that he
personally wished the defendant had diedsabtin hand or someone else’s during the commission
of the crime, and “implied that the death penalbuld be the only guarantee against a future similar

act.” I1d. at 180 & n.12. In determining that these antiad not rendered the trial unfair, the Court

-13 -
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considered the content of the defense’s summatiemsitructions given to the jury, and the overall
weight of the evidence against the defend#ahtat 182.

Although these context-specific findings kedt difficult to compare preciseardenand
the case at hanDardendemonstrates that prosecutoriaboonduct does not violate one’s right to
afair trial unlessiitis egregious. The Ohio GadirAppeals did not act unreasonably in finding that
this standard was not met.

4. “Golden rule” argument

Ross argues that prosecutors presented an impermissible “golden rule” argument to the jury,
asking them to “to take on the role of parentsholidren who had just bedwllied, with Ross in the
role of ‘bully.”” During closing argument, one of the prosecutors stated:

| would just ask you to consider thisolY have two children. They come home from

school and one of them says the otherjasegot bullied at school that day. You

go to your child and say what happened at school today . . . . and the child says

nothing happened, and you say, well, your brother told me something happened.

Your child starts to cry and says through tears nothing happened. Are you going to

turn your back and walk away from thettild or are you going to find out what’s

going on. Alice Walker said the most impattguestion in the world is why is the

child crying. Ladies and gentleman, | think you know the answer to that.
The Court of Appeals responded to this claim biyngpthat “the prosecutor did not ask the jurors
to imagine that their children were the victimsekual abuse.” In the court’s view, the prosecutor
had “made an analogy” in order to “mak[e] the pdinat anyone in a similar situation with a child
would follow up with additional questions,” as one of the prosecution’s witnesses did. Although

the court stated that the prosecutor “should not lagked the jurors to imagine themselves in a

situation similar to one described at trial,” itelenined that the prosecutor did not encourage the

-14 -
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jury to be “unduly emotional” and that the jury was instructed that closing arguments were not
evidence.

Supreme Court precedent does not directly address a prosecutor’s use of a “golden rule”
argument. Moreover, to the extent Sixth Cirquecedent can guide our analysis, this Court has
declined to grant habeas relief to petitioners aligginat their prosecutors made similar statements,
even in the context of other alleged miscondugte Bowling v. ParkeB44 F.3d 487 (6th Cir.
2003) (citation omitted)see alsaVogenstahl v. Mitchelb668 F.3d 307, 333 (6th Cir. 2012prt
denied 133 S. Ct. 311 (2012). Thus, the Ohio CaiiirAppeals did not unreasonably dismiss this
claim.

5. Accusation that defense counsel coached petitioner

Ross further claims that prosecutors accisedefense counsel of coaching his testimony.
The prosecutor delivering the rebuttal stated:

[The defense’s expert witness] never $hat these kids were coached. . . . And they

[the defense] want to talkbout coaching. This defdant couldn’t get through his

direct examination without meeting withshattorney in the hallway during a break.

Noting that the defense attorney objected, andlleaibjection was sustained, the court determined
that although “the trial court could have provideghore thorough instruction for the jury to ignore
this remark, . . . we are unpersuaded that the comment affected the outcome of the trial.”

In Parker v. Matthewsthe Supreme Court reversed this Court’s holding that a prosecutor

engaged in misconduct so severe as to deny the petitioner due process. 132 S. Ct. 2148, 2153-55.

In particular, the Supreme Court held thatphesecutor’s “suggestion” that “[the defendant] had

- 15 -
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colluded with his lawyer . . . and with [his wiss} to manufacture an extreme emotional disturbance
defense” did not violat®ardenin light of a statement thdollowed, in which the prosecutor
“expressly disavowed any suggestion of collusiold” Similarly, here, the allegedly offending
statement of Ross’s prosecutor led the court$taguan objection and instruct the jury— however
tersely—that the statement was “not in evidendggain, the Ohio Countf Appeals did not reach
an unreasonable conclusion.

6. Commentary regarding the credibility of witnesses

Lastly, Ross claims that prosecutors comradntn the credibilityof witnesses during
rebuttal, including the following:

How many hours did [the alleged victim#] gp there [at the withess stand]? How

many confusing questions did these kidgd answer? And they never wavered.

Because they told you the trutAnd let me just ask yaihis: Did it look like any

of those children enjoyed coming in here?

And:

... I'm not surprised that a defense attorney with thirty-five years’ experience was
able to confuse and trip up a few kids. That'’s his job.

The court acknowledged that prosecutors should refrain from commenting on the credibility
of withesses. However, it also found it “proper” for the prosecution “to point out that the State’s
witnesses, particularly the chikeh, had been consistent abouwitistories despite intense and
lengthy cross-examination.” Therefore, the tdailed to find any prejudice as a result of this

comment.

-16 -
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Again, there is no Supreme Court precedergatly on-point. Precedent from this Court
indicates that it is permissible for a prosecut@rtpue, based on facts beftine jury, that a witness
lacked a motive to lieSee United States v. HenbA5 F.3d 367, 379 (6th Cir. 2008). Additionally,
it is not improper for a prosecutor to state that a particular witness is “telling the truth,” so long as
he or she does not “express a personal belief inithesses’ credibility or imply that the prosecutor
had special knowledge of facts not before the juyifson v. Bell368 F. App’x 627, 634-35 (6th
Cir. 2010) (in sexual assault case involving minotim. And even then, th Court is unlikely to
find that a prosecutor’s statement that he om&rsonallybelieves the victims to be “sufficiently
flagrant to warrant reversal.ld. at 635. The Ohio Court of Appeals did not act unreasonably in
finding no violation of clearly established federal law.

7. Contextual and cumulative effect of prosecutors’ statements

Finally, Ross’s brief notes that “[a] prosecutor's misconduct, and the effect of that
misconduct, is not to be considered as a series of individual incidents” but can be “adequately
judged only in the larger contexttan entire trial.” The SupremCourt has acknowledged as much.
Determinations as to the impropriety or effeta prosecutor’s conduct at trial should account for
the broader context in which the prosecutor’s conduct took pfsee Darded77 U.S. at 182. A
court may consider, for example, whether a prosecutor’s allegedly improper commentary during
closing “was invited by or was responsive tbe defense’s closing, whether jurors received

instructions from the judge to mitigate an atey’'s missteps, and whether the evidence against the
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defendant was ample or scar@ee id. Additionally, the “cumulativesffect” of multiple acts of
misconduct may be considereBlerger v. United State295 U.S. 78, 89 (1935).

In its opinion affirming Ross’s conviction, the state court addressed each alleged instance
of prosecutorial misconduct. Only in passing did it note that the cumulative effect of the
prosecutors’ actions “did not deprive Ross of ia ti@gal.” However, the court did endeavor to
explain the circumstances surrounding severalefrtiproper comments, and at any rate, its brief
reference to the cumulative effect of the comtaedemonstrated that the court was aware that
several isolated instances of misconduct coutailtan an unfair trial. Ultimately, under the
stringent AEDPA standard and thpplicable federal law, nameDarden the court of appeals did
not engage in an unreasonable application ofré&di@wv or an unreasonable determination of the
facts. See28 U.S.C. § 2254(d).

B. Fair Presentation

Relying onBrady v. MarylangdRoss also claims habeas resirould be granted because he
was denied access to exculpatory grand jury testimony. Before reaching the meriBratifis
claim, we must first decide whether Ross hasl{fgiresented” this issue as a matter of federal
constitutional law. The federal right implicatéd this case is wheer the non-disclosure of
potentially exculpatory grand jury testimony violated Ross’s due process right to a fair trial. The
district court held that Ross failed to preserve tonstitutional challenge because he merely cited

Bradyin passing and without argument. But we fihdt he met the fair presentation requirement.

-18 -



Case: 11-3454 Document: 006111915760 Filed: 12/19/2013 Page: 19

No. 11-3454
Ross v. Pineda

Under AEDPA, a petitioner must exhaust all available remedies in stateSee?8 U.S.C.
§ 2254 (b), (c). A habeas petitioner satisfiestkigaustion requirement when the “highest court in
the state in which the petitioner has been convittechad a full and fair opportunity to rule on the
claims.” Rust v. Zentl7 F.3d 155, 160 (6th Cir. 1994)anning v. Alexande®12 F.2d 878, 881
(6th Cir. 1990). In other words, each issue must be “fairly presented” to the state $earts.q.
Wagner v. Smittb81 F.3d 410, 414 (6th Cir. 2008yaizer v. Huffman343 F.3d 780, 797 (6th Cir.
2003). To determine whether a petitioner “fairly preed” a federal constitutional issue to the state
courts, we have looked to the petitioner’'s

(1) reliance upon federal cases employing constitutional analysis; (2) reliance upon

state cases employing federal constitutionalysis; (3) phrasing the claim in terms

of constitutional law or in terms sufficiently p@ular to allege a denial of a specific

constitutional right; or (4) alleging facts iithin the mainstream of constitutional

law.
Whiting v. Burt, 395 F.3c 602 615 (6th Cir. 2005) se¢alsc McMean:v.Briganc, 22€ F.3c674 681
(6th Cir. 2000 (holdinc that “[g]enera allegation of the denia of rights to a ‘fair trial’ and ‘due
process dc not ‘fairly present’ claims that specific constitutional rights were violated.”)
Nevertheles: apetitione isnoirequirecto cite “book anc verseonthefedera constitution.’ Picard
v. Conno, 404 U.S. 270, 278 (1971) (internal quotation and citations omitted).

After reviewirg Ross’s briefs to the Ohio Cowt Appeals, and his memorandum of
jurisdictior to the Ohioc Suprem Court Ros¢ has satisfie( the exhausion requiremer under

AEDPA. In his state court briefie argued succinctly thBtadyrequires the prosecution to reveal

exculpatory information, including evidence in the form of grand jury testimony. Beyond naming
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the constitutional issue explicitly, Ross also delineates the three requirement8ratjeand
considers how the Supreme Court has defined maétgiin that case. Ross also provides a basic
factual explanation for his argument, by artiti@ that the victims’ grand jury testimony was
inconsistent with the testimony given at trial. Failure to reveal the transcripts, he concluded,
violated his due process right to a fair trial.

Similarly, in Ross’s reply brief before ti@hio Court of Appeals, he again invok&sady,
laying out the applicable standard, and describingthatwcase applies to the present analysis. Ross
further acknowledged thaBtady v. Marylandsets a constitutional minimum requirement for due
process” and cite®ennis v. United States Supreme Court decision, for the proposition that
“[d]isclosure, rather than suppression, of vele materials ordinarily promotes the proper
administration of criminal justice.” Ultimately, Ross fairly presented his federal claim to the Ohio
Supreme Court by identifyinBradyas the well-established Supreme Court precedent.

The court of appeals—while acknowledging that Ross raisBchdy claim—did not
address the merits of this federal issue. Insthad;ourt confined its analysis to the application of
state law, specifying that the decision to revgraind jury testimony is within the trial court’s
discretion. It is true that Ross engaged in aemobust discussion ofélgrand jury issue by way
of state law. To be sure, he cited numerous state court decisions to support his argument.
Notwithstanding the detailed state law expliocatihowever, Ross plainly articulated the federal
basis of his claim to the state court by acknolgieg expressly that grand jury testimony, if it is

exculpatory, falls undddrady.
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Whether the state court understood itself asgmtes! with a question of federal law is not
dispositive. The Supreme Courthiye v. Hofbaueheld that the “failur@f a state appellate court
to mention a federal claim does not mean the claisneapresented to it. It is too obvious to merit
extended discussion that whether the exhaustionresgant . . . has been satisfied cannot turn upon
whether a state appellate court chooses to ignore in its opinion a federal constitutional claim
squarely raised in petitioner’s brief in thatstcourt.” 546 U.S.1, 6—7 (2005). The petition@&ye
fairly presented his claim by articulating in a stadart brief that he was ded due process of law
and linked his argument to four federal cases, all of which addressed due process violations.

In like manner, Ross framedshargument in terms of the pertinent constitutional law by
referencingBrady, he examined the elementsstgstain a cause of action un8eady, and he relied
on federal cases employing the appropriate constitutional analysis, by B#mgs for the
proposition that disclosure promotes the fairnesgiafinal trials and by mentioning this Court’s
decision inUnited States v. FarlegF.3d 645 (6th Cir. 1993). Farley, weaske(whethe Brady
coulcbe usecto overcomthe presumptio of secrec in grancjury proceeding: Even if the factual
support for Ross’s constitutional claim is underdeveloped, the Supreme Court has recognized that
merely labeling a claim “federa8ufficiently preserves the issuBaldwin v. Rees&41 U.S. 27,
32 (2004). Indeed, the fair presentation requirement does not mandate extensive elaboration: “A
litigant wishing to raise a federal issue can eastlycate the federal law bss for his claim in a
state-court petition or brief, for example, bymitiin conjunction with the claim the federal source

of law on which he relies or a case deeglsuch a claim on fedd grounds . . . ."”’Baldwin 541

-21 -



Case: 11-3454 Document: 006111915760 Filed: 12/19/2013 Page: 22

No. 11-3454
Ross v. Pineda

U.S. at 32. Thus, when Ross invokgrhdy and incorporated footnotes Rennisand to our
decision inFarley, he sufficiently preserved his federal claim.

Accorcing to the State, the cases Ross men da not “provide the clearly established
Suprem Couri precedent relevan to his claim as they involve the applicatior of Ohic Crim. R.

6(E). anc do not engag in a constitutione analysis Even if we assumihe State is correct, that
Ros¢“cited the wronc case in suppor of his constitutione claimis nc basis for default.” Fulcher
v.Motley, 444F.3c 791 79¢& (6th Cir. 2006) Since a petitioner is not required to cite cases applying
federa constitutione principles where he has articulate« his claim in terms.of a denia of a specific
constitutione right, “penalizing a party for citing the wrong cases would create the perverse
incentive to cite nc case at all.” Fulchel, 444 F.3d at 79¢Newton v. Millior, 34€ F.3c 873 877

(6th Cir. 2003).

Because Ross fairly presented his federal claim, he provided the state court with a full and
fair opportunity to address his argument premise@8m@aay. Therefore, we will not dismiss this
issue on state exhaustion grounds.

C. Ross’sBrady Claim

Finding that Ross fairly presented his federal claim, we examine wiBstyrequires the

disclosure of grand jury testimony in this cas#lith respect to the apmpriate standard of review,

in a case like this, where a state court does noeaddrfederal claim, “a federal habeas court must

%In lieu of seeking disclosure, Ross adsied the trial court to conductiartamerareview
of the grand jury transcripts. However, thesiie was not certified in ti&OA and is not addressed
herein.
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presumehat the federal claim was adjudicated on the merits” and “that the restrictive standard of
review set out in 8 2254(d)(2) consequently appli&¥illiams 133 S.Ct. at 1096, 1092 (emphasis
added). Based on this, the Ohio Court of éalfs decision was not “unreasonable” or “contrary”
to the Supreme Court’s interpretation of federal law.

1. Bradyand its progeny

In the seminal case 8frady v. Marylangdthe Supreme Court held that “the suppression by
the prosecution of evidence favorable to an accused upon request violates due process where the
evidence is material either to guilt or to pghmnent . . . .” 373 U.S. 83, 87 (1963). UnBeady;,
a defendant must show “(1) suppression by the prosecution after a request by the defense, (2) the
evidence’s favorable character for the defense, and (3) the materiality of the evitéome V.
lllinois, 408 U.S. 786, 794 (1972Bradyimposes a duty to disclose exculpatory evidence “even
though there has been no request by the accu&ttKler v. Greenegs27 U.S. 263, 280 (1999)
(citing United States v. Agurs427 U.S. 97, 107 (1976)). Impeachment evidence is also
encompassed within thigradyrule because a jury’s reliance the credibility of a witness can be
decisive in determining the guilt or innocence of the accuSed.United States v. Bagldy3 U.S.
667, 676 (1985).

A defendant’s right to exculpatory evidernoest, however, be reconciled with the “long-
established policy that maintains the secrecyhefgrand jury proceedings in federal courts.”
Dennis v. United State884 U.S. 855, 869 (1966). Grand jyxoceedings, though traditionally

cloaked in secrecy, can be used to impeach a witness’s testildoay869. Trial courts can reveal
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grand jury testimony, or relevant portions theréa,defendant shows a “particularized need” to
impeach a witness, to refresh his recollection, or to test his credibditgt 870.

Applying Brady and Dennis we find no violation of clearly established Supreme Court
precedent. Ross argues that he is entitled to #relgury testimony to show inconsistencies in the
victims’ trial testimony. Speculating that the grand jury testimony contained impeachment evidence,
he claims that not divulging the transcripts prejuditedoutcome of his trial. His suspicions were
aroused when the bill of particulars included accusations of anal penetration or attempted anal
penetration. From here, Ross leaps to the concltsathe bill of particulars is “only explicable”
if the victims testified about anal sex before the grand jlfrguch accusations were made before
the grand jury, Ross argues that it was “manifastfair” to prevent him from using the testimony
to cross-examine the victims.

Ross’s conclusion is flawed. Thé# bf particulars states #t Ross engaged in sexual
behavior that “include[d], but was not limited tmal sex being performed on the victim, the victim

performing oral sex on the defendamid/or anal sex performed on the victim.” This wording,
according to the state court, suggested thatsmalas “a possible form of sexual conduct.” But
the evidence adduced at trial did not establishdfiense, nor did the trial court instruct the jury
on anal rape. As the court of appeals accuratedgrved, because the probability that anal rape had

been mentioned in the grand jury was slim, Ross did not demonstrate a particularized need for

disclosure and was not deprived of a fair trial.
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2. Materiality undeBrady

Given the improbability that the grand jury testimony contained impeachment evidence, Ross
fails to demonstrai materiality unde Bradyanc thus canno sustail his high burdetr of provinc that
the stat¢ court’s conclusiol was “unreasoiable” or “contrary” to, clearly established federal law.
Evidenceis materal if there is a reasonabprobability that had the evidence been revealed, the
resul of the proceedin would have been different.Bagley, 47: U.S al 678 But “[tlhe mere
possibility that an item afindisclosed information might have helped the defense, or might have
affectecthe outcomeof thetrial, doesnoi establisI‘materiality’ in the constitutione sense. Agurs,
427 U.S al 109-10 Furthermore, a constitutional violation un®Brady occuis only where a
prosecutor’s “omission is of sufficie significanceto resul in the denia of defendant’s right to a
fair trial,” or “undermine confidencin the outcome of the trial.” Bagle), 473 U.S. at 676, 679.
In determining materiality, “[t]he question is nehether the defendant would more likely than not
have received a different verdict with the evidencewngther in its absence he received a fair trial,
understood as a trial resulting in a verdict worthy of confiden&rickler, 527 U.S. at 289-90
(quotingKyles v. Whitely514 U.S. 419, 434 (1995)) (internal quotation and citations omitted).
When the omission is evaluated in the context of the entire record, we conclude that Ross fails to
satisfy the materiality requirement under these standards.

Neither Ross nor this Court can declare wiihtainty whether the grand jury testimony in
this case contained favorable impeachment evidence, as the trial court did not comoteemna

review, or give Ross an opportunity to inspeettifanscripts. Perhaghe testimony would have
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revealed an inconsistency; however, the ‘@ngossibility” that undisclosed evidence may have
assisted the defense does not rise to the level of materiality as contemplated by Supreme Court.
Agurs 427 U.S. at 109-10. There a&veral reasons to believe the grand jury testimony did not
contain impeachment evidence. Afgee with the Ohio Court Appeal:that botf the partie:and

the court expende a substantic amourt of time and effort during the trial considering Ross’s
inference thai B.B. anc D.D. hac made prior statemeni abou ana contac with Ross In the end,
allegation of ana rapelikely came¢from statement madeby third partiesanc not fromthe victims.
Indeedneithe B.B.norD.D.testifiecaltrial thaiRos:engage in ana contact. The evidence shows
that B.B.’s mother was concerned aboutpbssibilitythat Ross had attempted anal penetration.
However, she stated unambiguoushttB.B. denied penile-anal contact with Ross. Therefore, even
if Ross had access to the transcripts, it is likledyt the testimony he sought contained little, if any,
impeachment value.

Furthermore, Ross was not prejudiced because iéthe testimony had been revealed, the
result of the proceeding would not have been different. Had the grand jury testimony contained
allegations of anal penetration, B.B. and D.In*sourt testimony regarding oral rape would have
been sufficient to support Ross’s conviction. Allegiagiof anal penetration, whether alleged or not,
do not necessarily cast doubt on Ross’s guilt with respect to the oral rape charges. Contrary to
Ross’s argument that the grand jury testimony would have “undercut the prosecution’s evidence
against him,” there is nothing to suggest that Ross was prejudiced by the trial court’s refusal to

provide access to the transcript.
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In short, given that Ross has failed to establish materiality iBrdely, he was not entitled
to disclosure of the grand jury transcript®ccordingly, the state court's decision was not
“unreasonable” or “contrary” to Supreme Court precedent.

[ll. CONCLUSION

For the foregoing reasons, we affirm the disc@irt’s denial of the writ of habeas corpus.
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