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LUDINGTON, District Judge. Petitioner Marvidiller was convicted of being a felon in
possession of a firearm in violation of 18 U.8®22(g). The districtaurt found that Miller had
three previous convictions for violent felony offenses and was therefore subject to the mandatory
sentence enhancement under the Armed Career Criminal Act (“ACCA”). The district court
sentenced Miller to the ACCA’s 180-month statutory minimum.

Following his unsuccessful direct appealll® filed a 28 U.S.C. § 2255 petition to vacate
his sentence, which the district court denied. dik#ict court also denied Miller's pro se motion
to amend his § 2255 petition to include an additional claim for ineffective assistance of counsel.

On appeal, Miller asserted that his sentencounsel was ineffective for (1) failing to argue

"The Honorable Thomas L. Ludington, United States Disfitictge for the Eastern District of Michigan, sitting by
designation.
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that Miller’s 1990 juvenile conviction does not tjfyeas a predicate vieint felony under the ACCA
and (2) failing to object to the district cowrteliance on evidentiary hearings rather t8aspard
documents to make that determination. Miller athallenges the district court’s denial of his
motion to amend, which would have permitted hiradgance an additional claim: that he rejected
a favorable plea agreement that the governmestwiléing to offer because counsel advised him
that the ACCA’s mandatory sentence enhancementdvailapply if he proceeded to trial and lost.
For the following reasons, we uphold the district €sutenial of Miller’s ineffective assistance of
counsel claims in part bREMAND one ineffective assistance claim to the district court for an
evidentiary hearing.
|

The facts underlying Miller’s conviction as &de in possession of a firearm are both simple
and undisputed. On September 7, 2007, police officers executed a search warrant at Bella’s
Gentlemen’s Club in Toledo, Ohio. Officers observed Miller reach into his waistband, remove a
handgun, and throw it near a table on the club paiter officers arrested Miller as he tried to
climb over the club’s fence, they recovered the handgun from underneath the table.

A

On November 30, 2007, Miller was arraigned in federal district court. Counsel was
appointed to represent Miller, who entered a ple®oguilty. The district court conducted a bench
trial on April 30, 2008, and found Miller guilty of being a felon in possession of a firearm.

At sentencing, Miller's presentence report (“PSR”) classified him as an armed career

criminal under the ACCA. The PSR explained Mdler’'s record contained three previous violent
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felonies: involuntary manslaughter with a fireaspecification, attempted felonious assault, and
felonious assault. The conviati for felonious assault was a juNe adjudication, and the district

court requested supplemental briefing on whether the juvenile adjudication could be used for the
sentence enhancement under the ACCA. After tweeeniary hearings, the district court concluded

that the juvenile conviction comported withedprocess and therefore qualified as a predicate
violent felony. Miller thus had three prior qualiig felonies under the ACCA, and he received the
minimum sentence—180 months’ imprisonment.

On direct appeal, Miller challenged the district court’s conclusion that the 1990 juvenile
conviction was “procedurally sound” as requiredliog process. On April 7, 2010, we affirmed the
district court’s decision, concluding that thaogprjuvenile adjudication for felonious assault
gualified as a predicate offense for the mangaemhancement of Miller's sentence under the
ACCA. United Satesv. Miller, 371 F. App’x 646, 654 (6th Cir. 2010) (“We agree with the district
court that the 1990 juvenile proceeding sufficiently comported with due process to count as a
predicate offense for purposes of the Armed Career Criminal Act.”).

B

On April 26, 2011, Miller filed a pro se § 22%tition to vacate in the district court,
alleging that his attorney was ineffective besmu(1l) she failed to investigate Miller's prior
convictions, resulting in his classification as amed career criminal subject to a 180-month
mandatory minimum sentence; (2) she misinforiddter that she would file a motion to dismiss,
and this was the reason Miller agreed to a bemahitistead of a jury trial; and (3) at sentencing,

she “simply let the federal government and thrt‘make phone-calls’ in order to determine this
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petitioner was qualified as an armed career criminal—which isn’t a mattex.6f Ret'r's Mot.
Under 28 USC § 2255, at Miiller v. United Sates, No. 11-00820 (Apr. 26, 2011), R.I. 1.

About three months later, on July 27, 2011lléM filed a Rule 15(d) motion for leave to
supplement his § 2255 petition “to perfect an otherwise imperfected § 2255 prepared without the
benefit of [all] transcripts need in which to prepare a meagful post-conviction proceeding.”

The next day, the district court denied Mile§ 2255 petiton and his motion to supplement the
petition. Miller appealed the district court’s decision denying his § 2255 petition, and this Court
granted a partial certificate of appealability limited to Miller's claims that sentencing counsel
provided ineffective assistance.

OnMay 9, 2012, Miller—proceeding pro se— filed an appellant brief challenging the district
court’s denial of his petition for habeas corpus. His brief assertedjle siaim: that his trial
counsel was ineffective for failing to investigate whether his prior convictions would result in a
sentence enhancement under the ACCA. Followingund of briefing, Miller filed a motion for
appointment of counsel on July 9, 2012. Miller tfitad a supplemental pro se brief on October
12, 2012, that sought review of thetdict court’s denial of his motion to supplement his original
habeas petition.

On March 7, 2013, we granted Miller's motion for appointment of counsel and appointed

IMiller could have filed a Rule 15(a) motion, which allolabeas petitioners to amend their petition “under the liberal
standards of Civil Rule 15Randy Hertzet al. Federal Habeas Corpus Practiceand Procedure 730 (4th ed. 2001). Rule

15(d), in contrast, allows a party to “serve a supplemplgatling setting out any transaction, occurrence, or event that
happened after the date of the pleading to be supplenieBeaduse Miller was proceeding pro se when he filed his
motion to amend, and because the arguments he made in his motion apply to Rule 15(a), the Court will overlook this
technical defect and treat Miller’'s motion as ifidd been filed under the proper section of the rule.
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an attorney to represent him on appeal. Belditer's appoined counsel filed any briefs,
Miller filed a pro se motion requesting a differattbrney because counsel would not put forth the
argument from his pro se supplemental brief. After we denied Miller’'s request to remove his
appointed counsel, Miller retained a private attorney.

Miller's retained counsel then filed a brief asserting that Miller was denied effective
assistance when his trial counsel failed to investigate his prior convictions—the same argument
Miller asserted in his pro se appellant brief. Miller’s counsel did not, however, argue the issue
Miller advanced in his supplemental pro se briedt the district court erred when it denied Miller
leave to amend his habeas petition.

[

Parties have the right to plead and conduct their own cases in federal courts. 28 U.S.C.
8 1654. However, “courts enjoy broad discretion to determine who shall practice before them.”
United Satesv. Dinitz, 538 F.2d 1214, 1219 (5th Cir. 1976).

Sixth Circuit caselaw is clear that a crimimmlefendant does not have a constitutional right
to “hybrid representation.United Satesv. Mosely, 810 F.2d 93, 98 (6th Cir. 1987). A defendant
has a constitutional right to be represented by cowngel represent himself during his criminal
proceedings, but not bothd. at 97 (citingFaretta v. California, 422 U.S. 806 (1975)). The Sixth
Circuit explained: “The right to defermio se and the right to counsel have been aptly described as
two faces of the same coin, in that waivepoé constitutes a correlative assertion of the other.”

Id. at 97-98 (quoting/nited Satesv. Conder, 423 F.2d 904, 908 (6th Cir. 1970)) (internal quotation

marks omitted). Hybrid representation is genenaibhibited because it increases the risk of undue
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delay, jury confusion, and conflicts as to trial stratelgly.at 98. When counsel has “performed in
a highly competent and professional manner” tneddefendant has been “given ample time to
consult with his counsel over strategy,” it is aatabuse of a court’s discretion to prohibit hybrid
representationld.

A habeas petitioner has neither a constitutional right nor a statutory right to hybrid
representationSee 28 U.S.C. 8 1654 (“In all courts of thinited States the parties may plead and
conduct their own casegersonally or by counsel . . . .”) (emphasis added). However, because a
court has broad discretion to determine who practices before it, a court may consider a pro se
petition even when a habeas petitioner is represl by counsel. Here, the issue presented in
Miller's pro se supplemental brief, that the didtcourt erred in denying him leave to amend his
habeas petition, appears to have merit. Theref@eyill, in our discretion, consider Miller’s pro
se arguments despite the fact that he is represented by counsel on appeal.

I

Miller filed his supplemental pro se brief chalggng the district court’s denial of his motion
to supplement his 8§ 2255 petition on October 12, 2012. Miller had attempted to include an
additional argument to his original § 2255 petititihat his sentencing counsel was ineffective for
failing to inform him that he would be subjgct a mandatory senteneemhancement if he was
convicted at trial. Miller asserts that, hadkmewn, he would have electéadl plead guilty rather
than proceed to trial.

We review a district court’s denial of a mantifor leave to amend for an abuse of discretion.

Crawford v. Roane, 53 F.3d 750, 753 (6th Cir. 1995) (citifgman v. Davis, 371 U.S. 178, 182
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(1962)). “Under Fed. R. Civ. P. 15(a), a distaourt should freely grant leave to amend when
justice so requires,” so long as the motion is‘hoiught in bad faith, for dilatory purposes, results

in undue delay or prejudice to the opposing party, or would be fuBfi@ér v. United Sates, No.
97-1304, 1999 WL 454708, at *1 (6@ir. June 21, 1999) (citinGrawford, 53 F.3d at 753). In

Piner, we concluded that the district court hdslised its discretion in refusing to allow the
petitioner to amend his § 2255 petition becausecthet gave no reason for its decision,” Piner’s
“counsel was appointed only recently,” and “he didhaote a prior opportunity to raise the claim.”

Id. at*1. We noted that “no evidence exists that Piner's argument was made in bad faith,” and “it
does not appear that the government would have been prejudiced by an amentinefése

same reasons for finding abuse of discretidPiin@r exist in the present case: the district court did

not provide any reason for denying Miller’s motimnamend; Miller was proceeding pro se when

he filed the motion; Miller did not raise the clagarlier because at that e did not have the
transcripts he “needed . . . to prepare a nmggini post-conviction petition”; there is no evidence
Miller acted in bad faith; anthe district court did not assess whether the amendment would
prejudice the government. Therefore, the district court abused its discretion in refusing to allow
Miller to supplement his § 2255 petition. As a result, we will consider the merits of the argument
Miller attempted to provide in his supplemental brikat trial counsel was ineffective for failing

to inform him that he faced a mandatory sentencing enhancement if he were convicted at trial.
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v

A district court’s decision denying a § 2255toa is reviewed de novo, while a district
court’s factual findings are reviewed for clear erdrdamblen v. United States, 591 F.3d 471, 473
(6th Cir. 2009). Ineffective assistance of coust®ins are mixed questions of law and fact, which
are reviewed de novo on appe&t.ickland v. Washington, 466 U.S. 668, 698 (1984)nited Sates
v. Pierce, 62 F.3d 818, 833 (6th Cir. 1995).

To warrant relief under § 2255, a petitioner must demonstrate the existence of an error of
constitutional magnitude that had a substantidliajurious effect on the jury’s verdicBrecht v.
Abrahamson, 507 U.S. 619, 637 (1993). Relief is warghonly where a petitioner has shown “a
fundamental defect which inherently resutt& complete miscarriage of justicedJavisv. United
Sates, 417 U.S. 333, 346 (1974) (internal quotation marks omitted).

A

To prevail on a claim of ineffective assistanteounsel, a habeas petitioner must establish
two elements: (1) counsel’s performance was deficient, and (2) the deficient performancegarejudi
the defendant.Srickland, 466 U.S. at 687-88. The first prong of this test requires Miller to
demonstrate that counsel’s representation “fell below an objective standard of reasonabi&ness.”
at 688. This standard is highly deferential, grede is a “strong presumption that counsel’s conduct
falls within the widerange of reasonable professional assistankd.at 689. Under the second
prong, Miller must show “a reasonable probabilitgtiliout for counsel’s unprofessional errors, the
result of the proceeding would have been differemt” at 694. “A reasorde probability is a

probability sufficient to undermineonfidence in the outcomeld. Counsel’'s performance must
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have “so undermined the proper functioning of ttheessarial process that the trial cannot be relied
on as having produced a just resultd. at 686. The reviewing court must “determine if the
proceeding was fundamentally unfair or unreliallesourt should not focus the analysis on the
outcome.” Kinnard v. United Sates, 313 F.3d 933, 935 (6th Cir. 2002).

A court is “not required to conduct anadysis under both prongs of the inquiryMallett
v. United Sates, 334 F.3d 491, 497 (6th Cir. 2003). “If itémsier to dispose of an ineffectiveness
claim on the ground of lack of sufficient prejaéli. . . that course should be followedd: (quoting
Strickland, 466 U.S. at 697).

On appeal, Miller contends that his sentenciognsel was ineffective in three ways. First,
Miller claims his counsel should have argued thatdistrict court employ a modified categorical
approach to determine whether his juvenile conviction qualified as a predicate felony under the
ACCA. Second, he claims his counsel shouldehabjected to the district court’s reliance on
evidentiary hearings rather th&8nepard documents to determine whether the juvenile conviction
involved the use of a firearm, knife, or destructiegice. Because his attorney failed to make these
arguments, Miller contends that his juvenile conviction was incorrectly determined to be a predicate
violent felony under the ACCA. Miller asserts thaad counsel made these arguments, he would
have faced a sentence of only 120 months instead of 180 months.

Finally, Miller contends that his trial coungeiled to inform him that he faced a mandatory
sentence of no less than 180 months under the ACKi\fas convicted at trial. Miller claims that
if he had known that he faced a mandatory seetdme would have accepted the Government’s plea

deal that offered less than 180 months’ imprisonment.
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B

A person convicted of being a felon ingsession of a firearm under § 922(g)(1) generally
is subject to a maximum prison term of ten yedr8.U.S.C. 8§ 924(a)(2). The ACCA alters this
maximum term and imposes a fifteen-yearnd&tory minimum sentence when a defendant
convicted under 8 922(g) has three or more prior @biovis for “violent felonies” or “serious drug
offenses.” 18 U.S.C. § 924(e)(1). To qualify as a violent felony under the ACCA, a prior felony
conviction must either have an element of‘tiee of physical force,” 18 U.S.C. § 924(e)(2)(B)(i),
or else be a conviction for a crime such “a@sirglary, arson, or extortion.” 18 U.S.C.

§ 924(e)(2)(B)(ii).

Juvenile convictions can serve as jicate violent felonies under the ACCRAInited States
v. Crowell, 493 F.3d 744, 750 (6@ir. 2007). A juvenile conviabin constitutes a violent felony if
it involves the use or carrying affirearm, knife, or destructivdevice and would be punishable for
a prison term exceeding one year. 18 U.S.C. § 924(e)(2)(B).

Miller does not dispute that his two adatinvictions for involuntary manslaughter and
attempted felonious assault qualify as predioffienses under the ACCA. Rather, Miller argues
that his 1990 juvenile conviction did not qualify apredicate violent felony, leaving him with
fewer than three qualifying predicate offenaesl making the ACCA enhancement inapplicable.

In turn, he argues that his attorney provided ineffective assistance by failing to make this argument

at sentencing.
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[

The Supreme Court’s framework for determinwigether a prior conviction falls within the

ACCA'’s sentence-enhancing provisions originatetaylor v. United Sates, 495 U.S. 575 (1990).
In Taylor, the Court adopted the “categorical approaelinith “requires the trial court to look only
to the fact of conviction and the statutory defonitof the prior offense” adefined by state law and
not to the specific conduct and circumstances uyidg the conviction. 495 U.S. at 602. If the
relevant statute “has the same elements as émefg’ ACCA crime, then the prior conviction can
serve as an ACCA predicatdYescampsv. United States, 133 S. Ct. 2276, 2283 (2013). “The key,

we emphasize[], is elements, not factkd’

Noting the limitations of the categorical appch, the Supreme Cdualso created the
“modified categorical approach” for use in castegre a statute of prior conviction covers multiple
subjects. Because some statutes are overinclusive and may or may not meet the ACCA’s
prohibitions, the modified categorical approach permits the sentencing court “to ‘go beyond the
mere fact of conviction’ and to determine, by using other sources, whether the defendant’s prior
crime was in the subset of the statutory crime” penalized by the A@3dpard, 544 U.S. at 30
(quotingTaylor, 495 U.S. at 602). These sources include the charging document, the written plea
agreement, the transcript of plea colloquy, “and any explicit factual finding by the trial judge to
which the defendant assentedd.

The modified categorical approach is the exception in ACCA cases while the categorical
approach is the general rule. The modified caiegbapproach may only be used when a divisible

statute forms the basis of the defendant’s convictibescamps, 133 S. Ct. at 2293. As the
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Supreme Court explained, the modified categoapaloach is merely a “tool for implementing the
categorical approach.l'd. at 2284.
i

Miller’s juvenile conviction was based on Ohio’s felonious assault statute, which in 1990
provided:

(A)  No person shall knowingly

(2) Cause serious physical harm to another;
(2) Cause or attempt to cause pbgbsiharm to another by means of a
deadly weapon or ordnance, as defined in section 2923.11 of the
Revised Code.
Ohio Rev. Code § 2903.11 (Baldwin’s Ohio Revised Code Annotated (West 1993)). The Sixth
Circuit has previously held that “ ‘a conviction under Ohio Revised Code § 2903.11(A) qualifies as
a violent felony’ under the ACCA because it ltlas physical-force element defined in 18 U.S.C.
8 924(e)(2)(B)(i).” United Satesv. Hibbit, 514 F. App’x 594, 597 (6th Cir. 2013) (quotidgited
Satesv. Anderson, 695 F.3d 390, 402 (6th Cir. 2012)). Thinad Miller been convicted under Ohio
Revised Code § 2903.11(A) as anladhe categorical approach wddiave shown that a felonious
assault conviction could serve as a predicate felony.

Because Miller was convicted of felonious assaslt juvenile, however, the analysis
changes. For a juvenile conviction to qualify as a predicate felony, the conviction must have
involved the use or carrying of a firearm, knife destructive device. Under the categorical
approach, itis unclear whether Miller’s juvenile conviction under Ohio law involved the prohibited

weapons required to make it a predicate felony uttdke ACCA. The Ohio statute is a divisible

statute; that is, a sentencing court cannot detesmimply by looking at the statute, which version
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of the offense a defendant was convicted ofly@rMiller was convicted under subsection (2) of
the Ohio statute, which involves harm or attéedgharm with a “dangerous weapon or ordnance,”
could Miller’s conviction serve as a predicate felony. Therefore, the felonious assault conviction
requires a modified categorical analysis to deiee whether the conviction necessarily involved
the use or carrying of a firearm, knife, or destructive devébepard, 544 U.S. at 24.
iii

Here, twaShepard documents indicate that Miller’s juvenile conviction for felonious assault
“necessarily or allegedly involved the use of a ‘firearm, knife, or destructive devidgxrited
Satesv. Wells, 473 F.3d 640, 649 (6th Cir. 2007) (quoting 18 U.S.C. § 924(e)(2)(B)). The first
Shepard document, Miller’s plea colloquy transcript, reveals that Miller admitted to using a firearm
during the assault:

A. Then | went- | left and | came back, and | said, “Where Thomas go, y’all?”
They said, “They standing in the back.” | went in the back and | shot.

Q. So, am | to understand that you pulled a gun and fired on Mr. Watkins that
night?

A. Yes.

Q. What kind of gun was that?

A. A .32

Q. And you shot him twice?

A. No, more than twice.

Aug. 9, 1990 Hr'g Tr. 830ate of Ohio v. Miller, No. 90-15312 (N.D. Ohio Aug. 9, 1990). The

secondshepard document, the Referee’s Report and Judgment Entry, also reveals that Miller used
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a firearm during the assault: “FINDINGS OF FACTS: Marvin left and got a gun, came back and
shot Mr. Watkins twice, causing serious physibatm.” Pl’s Sent. Memo, Ex. 1 Juvenile
Conviction, Sate of Ohio v. Miller, No. 90-15312 (N.D. Ohi&ug. 10, 1990). Botlghepard
documents indicate that the conviction involvedube of a firearm, and that Miller was convicted
under Ohio Rev. Code § 2903.11(A)(2). Accordinghg juvenile conviction for felonious assault
gualified as a predicate felony, and Miller was appiately classified as a career offender under
the ACCA.

Although theShepard documents reveal that the juvenile conviction for felonious assault
gualifies as a predicate violent felony, Millargues that his sentencing counsel should have
objected to the district court’s reliance on infotimalearned during the eedtiary hearings, rather
than on theshepard documents alone, in determining whether the juvenile conviction qualified as
a predicate felony. To determine whether Miller’s juvenile conviction qualified as a predicate
offense, the district court held two evidentiary hearings. On September 30, 2008, four witnesses
testified about Miller’'s juvenile court proceedings. Two days later, on October 2, 2008, three
additional witnesses testified. After the hearings, the district court concluded that Miller’s juvenile
conviction qualified as a predicate felony and sentenced Miller to 180 months, the mandatory
minimum under the ACCA.

Miller has not shown that he suffered prejudica assult of the district court’s reliance on
the evidentiary hearings because, as explained aboingbaed documents standing alone reveal
that the juvenile conviction qualified as a prade felony under the ACCA. The district court’s

reliance on the information learned during thedemtiary hearings resulted in the court’s
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determination that the juvenile conviction qualified as a predicate felony, which is the same
conclusion that results from consulting Siepard documents alone. Miller has not demonstrated
areasonable probability that, but for counsel’s allégibare to object to the district court’s reliance
on the evidentiary hearings, the result of his proceedings would have been different.
v

Miller’s claim that his counsel was ineffeativor failing to employ a modified categorical
approach and for failing to objeict the district court’s reliance on an evidentiary hearing both fail
for lack of prejudice. Accordingly, thegdrict court properly ruled on these claims.

C

Miller’s final argument is that trial counsel was ineffective for failing to inform him that if
he elected to go to trial andskp he would be subject toalACCA and the 180-month mandatory
minimum sentence. Miller insists that, hadknewn he faced a minimum sentence of 180 months
under the ACCA, he would have elected to accept the government’s plea agreement rather than
proceed to trial. He therefore requests that the case be remanded to the district court so that an
evidentiary hearing can be held to determiveether Miller received ineffective assistance of
counsel during the plea negotiations.

A district court’s refusal to conduct a 8 2255 erntary hearing is reviewed for an abuse of
discretion. Docherty v. United States, 536 F. App’x 547, 551 (6th Cir. 2013) (citidgredondo v.
United States, 178 F.3d 778, 782 (6th Cir. 1999)). “A prisoner who files a motion under Section
2255 challenging a federal conviction is entitled toapt hearing at which the district court is to

determine the issues and make findings ofdack conclusions of law with respect theret8ith
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v. United States, 348 F.3d 545, 550 (6th Cir. 2003) (quoting 28 U.S.C. 8§ 2255) (internal quotation
marks omitted). “The hearing is ‘mandatory wsl¢he motion and the files and records of the case
conclusively show that the paser is entitled to no relief.”1d. (quotingFontainev. United Sates,

411 U.S. 213, 215 (1973)). We have held tha&@éation 2255 petitioner’s burden ‘for establishing
an entitlement to an evidentiary hearing is relatively lightd” at 551 (quotingurner v. United
States, 183 F.3d 474, 477 (6th Cir. 1999)).

The district court did not corder Miller’s claim that counsel was ineffective for failing to
inform him he would be subject to an ACCAhancement, and we cannot conclusively determine
that Miller is not entitled to relief on his claim. From the minimal facts provided on appeal, it is
possible that Miller's counsel provided constitutionally ineffective assistance during plea
negotiations.

i

The Sixth Amendment right to the assistanceoainsel during criminal proceedings extends
to the plea-bargaining procesMlissouri v. Frye, 132 S. Ct. 1399, 1407 (2012). Thus, criminal
“defendants are entitled to the effective asststari competent counsel” during that procéssler
v. Cooper, 132 S. Ct. 1376, 1384 (2012) (internal quotation marks omitted).

If a plea bargain has been offered, a defenkdasithe right to effective assistance of

counsel in considering whether to accepif ithat right is denied, prejudice can be

shown if loss of the plea opportunity led to a trial resulting in a conviction on more

serious charges or the imposition of a more severe sentence.

Id. at 1387. Accordingly, we must examine the teofithe plea bargain before determining whether

counsel provided ineffective assistance.
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Here, it appears that Miller was offered at least one plea arrangement. During the April 23,
2008 pretrial conference, the prosecutor statealttlially prepared a written plea agreement in this
case and forwarded it on to [defense counsellX! EEat 9. Miller apparently rejected this plea
agreement:

The Court:  So | have two questions: You've had enough time to review whether
or not you wish to pursue a plea agreement? The answer is?

Miller: Yes.

The Court:  And it's your desire to go forward with trial?

Miller: Yes.
Id. at 18.

Miller claims he rejected the plea agreemeartduse his attorney erroneously informed him
that he was not a career offendader the ACCA. Indeed, the exiigMiller attached to his motion
to supplement suggest that neither the prosecutor nor defense counsel believed that the ACCA’s
statutory enhancement would be applicable to hinthe pretrial hearing, defense counsel stated
that “[tlhe government and | have discussed this case many times. [The prosecutor] and | do not
believe that he is a career offendeld: at 8. Based on that belief, defense counsel wrote Miller a
letter that advised: “Based upon your criminal record and offense, | estimate that your guidelines
range would be 63 to 78 months. If you plgadty and accept responsibility for your conduct, the
estimated guidelines range would be 46-57 montEx."D. Defense counsel then explained the
prosecutor’s position:

[The prosecutor] told me that if you plead guilty, he does not care what [the judge]

does regarding your sentence. The guidebmesiot mandatory, so [the judge] is not

bound by them. With [the prosecutor] naeking a strong position, we would have
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room to argue for a lesser sentence.
Id. And at the pretrial conference, defense counsel appears to have claimed that she had advised
Miller that the ACCA would not apply to him: “Wheave discussed this many times. My client having
been up at Milan, we’ve discussed career offendecause he’s been housed with people.” Ex. B
at 8. Thus, both the prosecutor and defense coappehr to have contemplated a plea agreement
that did not comport with the ACCA’s 180-mbnthandatory minimum because they erroneously
believed the ACCA was not applicable.

i

The exhibits attached to Miller’'s pro se brief, if genuine, demonstrate legitimate factual
guestions about the plea negotiatioDgspite our request for supplental briefing from both parties
on the issué neither the Government nor Miller's counseflers to any of the exhibits attached to
Miller's pro se supplemental brief. Nothing iretrecord explains the terms of the plea agreement,
and the Court cannot determine whether Miller neaeiineffective assistance of counsel without
knowing more about the alleged offer for a favorgibda arrangement. Itis possible that the alleged
plea agreement would have allowed Miller to plgadty to an offense natubject to the ACCA’s
mandatory enhancement provisions, in which déiler could have received less than 180 months
in prison.

Alternatively, even if Miller would have plead guilty to an ACCA-qualifying charge, the

government may have nonetheless been able to offer Miller a sentence lower than the ACCA'’s 180-

>The December 9, 2013 Order requested that the partiesf{figesnental briefs on the issue raised in Appellant Marvin
Miller's pro se brief filed October 12, 2012: Whether Mr. Miller’s counsel was ineffective for failing to advise him
during plea negotiations that he was eligible for enhaseatkncing under the Armed Career Criminal Act, 18 U.S.C.
§924”
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month minimum. For example, if a defendant pdegi “substantial assistance,” the prosecutor can
offer a sentence below the statutory minimum under 18 U.S.C. § 35534&)nited Sates v.
Mclntosh, 484 F.3d 832, 835 (6th Cir. 2007) (A court et depart below the statutory minimum
unless the government moves for such a depaunder either 18 U.S.C. 88 3553(e) or 3553(f).”)
(citing Melendezv. United States, 518 U.S. 120, 125-26 (1996)). Here, it appears that the prosecutor
did offer a plea agreement that was lower tthenACCA’s 180-month mimhum, but there is no
explanation as to the basis for the lowdfieo Because we do not know the circumstances
surrounding the plea offer, and because counselia@hvaddressed it in their supplemental papers,
an evidentiary hearing is necessary.

i

Of course, the evidentiary hearing may reveaMaler’'s exhibits seem to suggest, that the
prosecutor and Miller's counsefroneously believed that the ACCA did not apply to Miller’'s
juvenile conviction, and therefore made a plea offeetdan that erroneous belief. If so, the district
court will be required to addreSgickland’s prejudice prong and possibly the separate question of
the appropriate remedy undeafler.

In the context of a rejected plea agreementSttiekland prejudice test requires a defendant
to show a reasonable possibility that the outcontieeoplea process would have been different with
competent advice:

a defendant must show that but for theffective advice of counsel there is a

reasonable probability that the plea offer would have been presented to the court . .

. that the court would have accepted its teramd that the conviction or sentence, or

both, under the offer's terms would have been less severe than under the judgment
and sentence that in fact were imposed.
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Lafler, 132 S. Ct. at 1385. Indeed, aslth#éer Court outlined, “If no plea offer is made, or a plea
deal is accepted by the defendant but rejectatidoyudge, the issue raised here simply does not
arise.” 1d. at 1387.

Even if the district court determines thiatcould have enforced the plea agreement’s
terms—despite the fact that it contemplated a sentence below the ACCA’s statutory
minimum—then it must also address the appropriate remedy. When a defendant meets the
Srickland burden of showing that he received inefifez assistance of counsel, the district court
must impose a remedy that will “neutralibe taint” of the constitutional violatiornited Sates
v. Morrison, 449 U.S. 361, 365 (1981)The Supreme Court has suggested that if “the sole
advantage a defendant would have received under the plea is a lesser sentence,” then the
appropriate remedy may be to conduct an evidentiary hearing and let the district court “exercise
discretion in determining whether the defendsimbuld receive the term of imprisonment the
government offered in the plea, the sentencedwived at trial, or something in betweehdfler,

132 S. Ct. at 1389. The Supreme Court explicitly“l@en to the trial court how best to exercise
that discretion in all [] circumstancesd’ at 1391, and expressly provided that “it is not necessary
here to decide as a constitutional rule that a juslgequired to prescind (that is to say disregard)
any information concerning the crime that was discovered after the plea offer was hoadé.”
1389.
v
In addition to raising factual issues concerning whether counsel provided ineffective

assistance, Miller asserts that he would hagaged guilty had he known that he faced an ACCA
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enhancement at trial. “Although some circuitsve held that a defendant must support his own
assertion that he would have accepted the offeramditlitional objective evidence, we in this circuit
have declined to adopt such a requiremen&tiith, 348 F.3d at 551 (quotin@riffin v. United
Sates, 330 F.3d 733, 737 (6th Cir. 2003)). Miller's asi®m, in addition to the disparity between
the proffered plea range of 46-57 months and the 180 months received after trial, are sufficient to
show that there is a reasonable probability thatfor counsel’s alleged errors, Miller would have
pleaded guilty.

Miller should have been given the opportunitgatevidentiary hearing in the district court
to develop a record regarding his counsel’s alleged ineffectiveness during the plea negotiations.
Therefore, we will remand this one claim to the district court for an evidentiary hearing.

\Y

For the reasons set forth above, the district court properly denied Miller’s claims that his
counsel was ineffective for (1) failing to emplaymodified categorical approach to determine
whether he qualified for a sentence enhancennaaér the ACCA and (2) failing to object to the
district court’s reliance on an evidentiary hearing rather thaghégmard documents to determine
that he qualified under the ACCA.

However, the district court improperly denied Miller's motion to supplement his habeas
petition, and we thereford ACATE the judgment of the district court alREMAND for an
evidentiary hearing on Miller’s claim that he rees ineffective assistance of counsel during plea

negotiations.

-21 -



