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OPINION

McKEAGUE, Circuit Judge. Dorothy Freudeman (“Dorothy”) was a resident
at The Landing of Canton (“The Landingan assisted living facility. She was
discovered in an unresponsive state in her room and spent fifteen months in a semi-
comatose state before dying. Her son, Dennis Freudeman (“Freudeman”), sued The
Landing for negligence, violating Ohio’s tints’ Bill of Rights, wrongful death, and
punitive damages. He alleged that staffla¢ Landing mistakenly gave Dorothy anti-
diabetic medication, which caused hypoglycemia and resulted in permanent brain
dysfunction. Because he could not provaatly how Dorothy received the medication,
he requested a jury instruction on res ilggpuitur, which the district court gave over
The Landing’s objection. The jury found Thanding liable on all claims and awarded
$680,000 in compensatory damages and $1,250,000 in punitive damages, plus attorney

fees.

The Landing raises four issues on appédaitst, it contends that the res ipsa
loquitur instruction was imprope Second, it argudkat the district court engaged in
judicial misconduct by exhibiting bias in favor of Freudeman during the proceedings.
Third, it claims that the district court should not have instructed the jury on punitive
damages. Fourth, it argues that the puaitimmages award exceeded the statutory cap.
We affirm on the first three issues. On the fourth issue, we reverse and remand with

instructions to reduce the punitive damages award to $800,000.
|. BACKGROUND

Dorothy resided at The Landing fra2001 until 2007. She was 80 years old in
2007. She had Parkinson’s disease, dementia, and had suffered a stroke in 2001.
However, she had no history of diabeteshypoglycemia. She was able to groom
herself, use the restroom, walk with the aefch walker, and feed herself. On July 5,

2007, an employee of the facility discovered Dorothy at 11:20 a.m. in an unresponsive
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state. She was taken to the hospital,a&ri®:30 p.m. a lab test reported that her blood
sugar level was 12. A normal blood sugar level ranges between 70 an@iat@9’s
Cyclopedic Medical Dictionar965 (Donald Venes et a&ds., 21st ed. 2009). A blood
sugar level of 12 is extremely low andnstitutes severe hypoglycemia. Dorothy was
diagnosed with encephalopathy (brainfdystion). Her condition improved slightly
from her initially semi-comatose state, Inatr quality of life was severely diminished.
She lived for fifteen months and died October 23, 2008. She was survived by four

adult children: Dana, Dennis, Deborah, and David.

Treating physicians suspected thabasible cause of Dorothy’s hypoglycemia
was ingesting anti-diabetic medicationIlthdugh a doctor ordered a test that would
show the presence of such a drug, for an unknown reason the test was never performed.
However, it is undisputed that Dorothy’s meations were administered by staff at The

Landing.

Shortly after Dorothy’s death, Freudan filed suit against The Landing and
related corporate entities in the Star&u@ty Court of Common Pleas. He alleged
counts of negligence, violation &hio’s Patients’ Bill of Righté,wrongful death, and
punitive damages. The defendants removed the case to the United States District Court
for the Northern District of Ohio.

The case was tried to a jury in late August 2011, and the trial lasted two weeks.
The district court bifurcated the trial into liability and damages phases. Freudeman’s
attorneys proceeded upon the theory ttet at The Landing accidentally administered
anti-diabetic medication to Dorothy, wh caused her blood sugar to drop. They
introduced the testimony of two physiciansciiws Lenhard and Smucker, who testified
that to a reasonable degree of meducabability Dorothy’s hypoglycemia was caused
by anti-diabetic medication. They alsdroduced the testimony of former employees

of The Landing who described distunlgi conditions at the facility, including

lOhio Rev. Code Ann. § 3721.17(1)(1)(a) providesase of action for a resident of a nursing
home whose rights under the statute have been violated. Freudeman alleged that The Landing violated
Dorothy’s “right to adequate and apprigipe medical treatment and nursing car8ee§ 3721.13(A)(3).
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disorganized medication carts, prepouringn&fdications, and falsification of medical
records. Although The Landing maintained medication error reports, the reports for

2007 were missing for an unknown reason.

In response, The Landing disputed that Dorothy was actually suffering from
hypoglycemia on July 5, 2007. It also oduced the testimony of two physicians,
Doctors Myers and Evron, who testifiedathother things besides anti-diabetic
medication could have caused Dorothy’s hypoglycemia, including malnutrition, other
medications, an undetected insulinofend a urinary tract infection. Because these
physicians did not state in their expert répdhat they had an opinion to a reasonable
degree of medical probability, their testiny was limited to rebutting the testimony of
Freudeman’s expert witnesses. They wer@aonitted to testify to an alternative cause

for the injury?’

On the fifth day of the trial, The Ibaling moved for a mistrial on the ground of
judicial misconduct, claiming that the districourt had displayed bias against The

Landing. The district court denied the motion.

While instructing the jury during the liabiligghase of the trial, the district court
gave ares ipsa loquitur instruction oVére Landing’s objection. The issue of liability
was submitted to the jury with a seriesrakrrogatories. The jury found The Landing
liable for negligence and for violating Ohid®atient’s Bill of Rights. After the jury’s
verdict, the district court conducted the dansggease of the trial. The issue of damages
was submitted to the jury, again with a series of interrogatories. The jury awarded
Dorothy’s estate $400,000 for her economic damages and pain and suffering, and

punitive damages of $1,250,000 plus attorney fees. It awarded each of her children

An insulinoma is a tumor in the pancreaattmanufactures excessive amounts of insulin.

3In Ohio, when testifying to proximate causation, an expert must testify that an event was the
probable cause of the injury, that is, that it is moaa fiifty percent likely that the event caused the injury.
Stinson v. England9 Ohio St. 3d 451, 455-56 (1994). If the expert cannot testify with this degree of
certainty, he or she can still rebut the other side’s expert testimony by identifying other possible causes.
Fritch v.)The Univ. of Toledo Coll. of Meto. 11AP-103, 2011 WL 3925697, at *4 (Ohio Ct. App. Sept.
8, 2011).
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$70,000 for wrongful death. Ehdistrict court eventually awarded $494,037.50 in
attorney fees and $60,136.67 in costs.

Subsequent to the jury’s verdict, &handing filed a motion for judgment as a
matter of law and a motion for a new trial. Two grounds are relevant to this appeal:
(1) the res ipsa loquitur instruction wiasproper, and (2) the instruction on punitive
damages was improper and no reasonable juror could have found the malice necessary
to award punitive damages. The distaourt denied the motions. The Landing also
filed a motion to reduce the jury’s verdidtargued that because Ohio law caps punitive
damages at twice compensatory damages, and punitive damages are not available in a
wrongful death action, the punitive damagehould not have exceeded twice the
compensatory damages awarded to Doratkgtate for the survival claims ($400,000),
and should have been limited to $800,000. The district court summarily denied this

motion.
I1. ANALYSIS
A. ReslpsaLoquitur Instruction
1. Standard of Review

We review a district coud’ decision to give a parti@r jury instruction for an
abuse of discretioh.In re Scrap Metal Antitrust Litigatiqrb27 F.3d 517, 536 (6th Cir.
2008). “This court will not reverse a decision on the basis of an erroneous jury
instruction where the error is harmles®ivnick v. White, Getgey & Meyer Co., LPA
552 F.3d 479, 488 (6th Cir. 2009) (quotations omitteel;alsd-ed. R. Civ. P. 61. “A
judgment may be reversed based upon an improper jury instruction only if the
instructions, viewed as a whole, weonfusing, misleading, or prejudicialsi re Scrap
Metal Antitrust Litigation 527 F.3d at 536 (quotations omitted).

4Both parties state that the applicable standard of revigl® isovo However, whereas the
correctness of a statement of law in a jury instruction is a matter of law and redienwed) the decision
of whether to give a particular instructimreviewed for an abuse of discretid®eedC Federal Practice
& Procedure § 2558 (3d ed. 2012). The Landing has not challenged the correctness of the res ipsa
instruction. Rather, it has challenged the decision to give the instruction.
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2. Res Ipsa Loquitur
a. Legal Principles

Generally speaking, to prove negligence a plaintiff must identify specific actions
or omissions by the defendant and “must ptuirat particular way in which that conduct
could have been made safeDan B. Dobbs et alDobbs’ Law of Tort§ 168 (2d ed.
2012). If the plaintiff cannot point to specific actions, he or she can sometimes invoke
the doctrine of res ipsa loquitur. “Res ipsquitur is an evidentiary rule that permits,
but does not require, a jury to draw an inference of negligence from circumstantial
evidence.” Estate of Hall v. Akron Gen. Med. Ctt.25 Ohio St3d 300, 303 (2010).

“The rule allows a common sense appraisal of the circumstances surrounding an unusual
accident, permitting a jury to draw the obws conclusion that the accident was the
defendant’s fault and requiring the defendant to explain why the accident was not his
fault.” 1d. “Res ipsa loquitur” literally means “the thing speaks for itsétf.”In Byrne

v. BoadlgEx. 1863), 159 Eng. Rep. R. 299; 2 HC&722, a venerable English case that

still provides the classic example for this ttoee, the plaintifiwas hit on the head by

a barrel of flour while passing by the defentia shop. The plaintiff could not prove

that the defendant was negligent because he did not know how or why the barrel fell.
The Exchequer Court said that this was a case in which it could be said res ipsa
loquitur—the thing speaks for itself. The at=mt itself gave rise to a presumption of
negligence, so the burden to prove fact®isistent with negligence rested upon the

defendant.

In Ohio, res ipsa loquitur does not giveeito a presumption of negligence. It
merely allows the jury to infer negligenc8ee Morgan v. Children’s Hosd.8 Ohio
St. 3d 185, 187 (1985). Furthermore, there are two prerequisites for applying the
doctrine of res ipsa loquitur in Ohio. First, the instrumentality causing the plaintiff's
injury must have been under the defendant’s “exclusive management and control.”
Estate of Hall 125 Ohio St. 3d at 305 (quotations omitted). Second, the injury must
have “occurred under such circumstances thiidrordinary course of events it would

not have occurred if ordinary care had been observed.”(quotations omitted).
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“Where it has been shown by the evidence adduhat there are two equally efficient
and probable causes of the injury, one of Whscnot attributable to the negligence of
the defendant, the [doctrine] does not applehnings Buick, Inc. v. City of Cincinnati
63 Ohio St. 2d 167, 171 (1980).

b. Application

The Landing presents three arguments as to why it was improper for the district
court to instruct the jury on res ipsa loquiitn this case. However, before discussing
these arguments, we must point out a falssimption that underlies two of them. At
trial, Freudeman proceeded under the theory that anti-diabetic medication caused
Dorothy’s hypoglycemia. It called two experts who testified that such medication
probably caused the injury. The Landing disputed this theory and called two experts
who, although they could not testify topaobable cause of the injury, rebutted the
testimony of Freudeman’s experts by postulating that Dorothy’s hypoglycemia could

possiblyhave been caused by a variety of other factors.

The Landing assumes that this disputelessant to our evaluation of the res ipsa
loquitur issue. However, The Landing has failed to appreciate that the interrogatories
were arranged to eliminate any impact this dispute could have had upon the
appropriateness of a res ipsa instructiore flist interrogatory asked whether Dorothy
was hypoglycemic on July 5, 2007. The sedotetrogatory asked whether Dorothy’s
hypoglycemia was caused by anti-diabetic medication. The third interrogatory asked
whether The Landing administered the angébditic medication to Dorothy. Not until
the fourth interrogatory was the jury adk&hether The Landing was negligent. Each
interrogatory required the jury to havesarered “yes” to the previous interrogatory
before moving to the next. Therefore, the/jwas instructed not to reach the issue of
negligence—where the res ipsa instroictbecame applicable—unless it first found that
anti-diabetic medication caused Dorothy’s injury. The Landing has not challenged the
sufficiency of the evidence supporting the jury’s finding that anti-diabetic medication
caused Dorothy’s hypoglycemia, so we view that finding as conclusive. Due to the

arrangement of the interrogatories, in this case the res ipsa issue can be simplified to
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asking whether res ipsa applies if anadaitic medication was the injury-causing

instrumentality.

The above discussion demonstrates that The Landing'’s first argument is without
merit. The Landing contends that res ipsa does not apply because the instrumentality
that caused the injury was disputed. Big thspute was resolved against The Landing

before res ipsa even came into play.

The Landing’s second argument is that Freudeman did not establish the first
prong for applying res ipsa loquitur—thaetimstrumentality causing the injury was
within its exclusive management and control. It contends that res ipsa cannot apply
because the instrumentality that causedihy’s injury—found by the jury to be anti-
diabetic medication—was not within its@usive management and control. Although
the jury found pursuant to the third interrég® that The Landing administered the anti-
diabetic medication to Dorothy, The Landexgserts that Freudeman presented no direct

evidence to that effect, which should preclude the application of res ipsa loquitur.

In support of this argument, The Landing cites a decision by the same district
court judge that presided over the trial in this c&sehnlen v. Aultman Hosplo. 5:06
CV 1594, 2008 WL 1886145 (N.D. Ohio, Ap@#, 2008). In that case the plaintiff
claimed that she contracted Hepatitis C while undergoing a treatment that involved
circulating her blood through a machinie. at *1. Her expert lacked expertise in the
particular treatment she received and caddohtify no negligence, but he testified that
the treatment was the most likely source of her infectldnat *3. The defendant’s
experts testified that all the components ugdtker treatment were sterile and that her
blood was never exposed to an outside soutdeat *4-6. Because she could not
identify a specific act of negligence, the plaintiff invoked res ipsa loquiturat *9.
The defendant moved for summary judgmendl #he district court judge granted idl.
at *12. He found that the instrumentalibyat caused the plaintiff's injury was body
fluids infected with Hepatitis C, not thg@pment and personnel used in her treatment.
Id. at *9. He then concluded that obviously the hospital did not have exclusive

management and control over every potential source of Hepatits &t *9-10.
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But the instrumentality isoehnlear-bodily fluids containing Hepatitis C—is
a far cry from the instrumentality in this case—anti-diabetic medication. Here, all of
Dorothy’s medications were administered by The Landing. Furthermore, testimony
indicated that all the residents at Th@tang who were taking non-insulin, anti-diabetic
medication had their medications administeby The Landing. Indeed, only about four
residents in the entire facility administered their own medications. And finally, The

Landing of course exercised ultimate control over the assisted living facility.

To invoke res ipsa loquitur, the pl&fh need not rule out all far-fetched
possibilities that a third party could hawentrolled the injury-causing instrumentality.
In a case where a water main burst and dgaighe plaintiff's building, the city argued
that res ipsa loquitur did not apply becaaghird party could have caused the pipe to
burst. See Jennings Buick, Ine. City of Cincinnati63 Ohio St. 2d 167, 172 (1980).
The Ohio Supreme Court explained thatshowing of exclusive management and
control is necessary only insofar as it supgleslogical basis for the inference that the
negligence which caused the injury was that of the defendant, and not that of a third
party.” Id. at 173. Since the city owned the water mains and the ground surrounding
them, it was “extremely unlikely” that a third party caused the pipe to budst.
Accordingly, the court found the exclusive magement and control requirement to be

met. Id.

Here too, since The Landing does not eshthat it administered Dorothy’s
medications and in fact administered all the non-insulin, anti-diabetic medications in its
facility, there is no evidence ihe record that suggests that a third party provided the
harmful medication to Dorothy. If The Landing did allow pills to sit out in its residents’
rooms where they were accessible to other residents, or be carried in by visitors and
distributed to its residents, this lax sopsion itself would almost certainly constitute
negligence. There is no evidence tlairothy had a propensity to ingest illicit
medications, so again the record doessogport the contention that she obtained the

medication herself. Instead, the facts d#hla logical basis for inferring that if anyone
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was negligent in this case, it was the personnel who administered Dorothy’s medications.

The Landing’s second argument is without merit.

The Landing’s third argument is that Freudeman did not establish the second
prerequisite for applying res ipsa loquitur-athn the ordinary course of events the
injury would not have occurdein the absence of negligence. It argues that since its
experts testified to other possible causes for Dorothy’s hypoglycemia that did not
involve negligence, this is not a sitisat where negligence can be inferred. The
Landing here repeats the same mistake it siakis first argument—it ignores the fact
that the jury was required to initially detene whether anti-diabetic medication caused
Dorothy’s injury. Once again, the issue mbst approached with this preliminary
finding in mind. The question is not whether a person can become hypoglycemic in the
absence of negligence, but whether hypoglycemia caused by anti-diabetic medication
would have occurred in this context in thesaitce of negligence. Correctly stating the

issue makes the answer easy—no.

Finally, the policy underlying the doctrine of res ipsa loquitur supports its
application here. The Ohio Supreme Gduas explained that the doctrine “had its
origin in the law of necessity Fink v. New York Cent. R. Cd44 Ohio St. 1, 5 (1944).
“The particular justice of the doctrine resipon the foundation thagthrue cause of the
occurrence whether innocent or culpaldewithin the knowledge or access of the
defendant and not within the knowledge or access of the plaintdf."The doctrine
motivates the defendant to produce evideheg¢ would deter the jury from inferring
negligence. Here, the exact cause of Dorothy’s injury was unascertainable by
Freudeman. Dorothy sustained her injury while was within thexclusive care of The
Landing. The 2007 medication error reports, which were kept by The Landing and
might have explained her injury, inexplicalgnt missing. Under these facts, requiring
The Landing to provide an explanation i@ a possible inference of negligence was
perfectly appropriate and in furtheranceha justification behind the res ipsa doctrine.

If nothing else, the instruction was not an abuse of discretion.
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B. Judicial Misconduct
1. Legal Principles

“This Court reviews a district court’s conduct during trial for an abuse of
discretion.” McMillan v. Castrg 405 F.3d 405, 409 (6th CR005). The trial judge, as
the “governor of the trial,” is free to agkiestions to clarify a withess’s testimony but
must remain dispassionate and imparthétionwide Mut. Fire Ins. Co. v. Ford Motor
Co, 174 F.3d 801, 805 (6th Cir. 199%verruled on other grounds by Adkins v.
Wolever 554 F.3d 650, 652 (6th Cir. 2009). A trial judge has considerable discretion
to question witnesses order to “clarify and develop [the] factsRalph by Ralph v.
Nagy, 950 F.2d 326, 330 (6th Cir. 1991). However, it is reversible error for the trial
court to belittle counsel, demonstrate outriglatsbior “so infect[] [the trial] with the
appearance of partiality” that the trial court’s conduct inevitably improperly influenced
the jury. McMillan, 405 F.3d at 409-10 (quotations omitted). The “threshold inquiry”
is whether the district court’s conduct fatistside the realm of acceptable, “though not
necessarily model, judicial behavioid. at 410. In making this determination, we look
at a variety of factors including “the naturetbé issues at trial” (intervention is often
needed in a long, complex trial), the conduatainsel and witnesses, “the tone of the
judicial interruptions, the extent to which thewre directed at or@de more than the
other, and the presence of any curative isivas at the close of the proceedingisl”

If we find judicial misconduct, we will automatically reverdd. at 410.
2. Application

On day five of the trial, The Landing moved for a mistrial based on judicial
misconduct, and the motion was denied.aPpeal, The Landing points to three specific
instances of alleged judicial misconduct. #inis that the district court essentially told
the jury that it believed a witness hbden impeached, implied that The Landing
“burn[ed]” a medication error report, and inappropriately questioned a witness’s

credibility.
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As to the claim that the district courtddhe jury that a witness, Bridgett Hall,
had been impeached, the Landing pulls this statement out of context. The district court
first discussed with the jury the conceptreferring a witness to prior testimony and
offered two potential reasons why lawyers dasoefresh the witness’s recollection or
to impeach the witness’s credibility. R. 281, Trial Tr. PagelD # 3759. The district court
stated, “I gather that counsel for the pldins attempting to impeach this witness . . .
because she’s apparently testified to shimg differently today than . . . [in her]
deposition.” Id. The district court next stated, i# for you to decide if she has been
impeached . . ., and then it's also for yodéaide whether it's of any importanced.
The court never stated and hardly implied that the witnassnpeached, and the court

gave a prompt curative instruction.

Turning to the statement about burningedication error report, context again
is key. The district court asked the witness, Channin McElroy, where the medication
reports were maintained, if she knew wiappened to the missing reports, if she burned
them, and if she left them for the pamswho took over her position. R. 283, Trial Tr.
PagelD # 4287-88. In response to the gaes“Did you burn tem?” the witness
answered, “No | did not.Ild. The use of the word “burn,” which carries a prejudicial
connotation in this context, is problematitbestroy” would perhaps have been more
appropriate. However, wheget in the context of a series of questions designed to
clarify exactly what happened to a keyssing document, the question does not indicate

bias.

The final asserted basis for judicial misconduct is that the district court
improperly questioned this same witness’gedy. McElroy had been the marketing
director and then the executive director at The Landing of Canton. She testified very
specifically to Dorothy’s physical and mentall-being, including rerring to a decline
in appetite and unsteadiness in her dRit283, Trial Tr. Pagel® 4280-83. The district
court interjected to ask, “There were 80rsoresidents there. How do you recall her
specifically?” Id. at # 4283. She replied, “I had a very good relationship with the

overall residents from the number of years that | was in that commundy."The
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district court responded, “You can tell me the same kind a [sic] picture about the other
79 residents?ld. She answered, “Yes, Your Honogrh [sic],” and the district court
said, “Okay. Thank you.’ld.

This series of questions did call intuestion the veracity of the witness’s
statements, but it was reasonable for thetdouask them because as a management-
level employee, the witness was providirsgigorising amount of detail about Dorothy’s
life. And after the witness explained hehe knew these details, the district court
thanked her for the explanation. Although the witness’s credibility may momentarily
have been called into questi, the district court resolveal question that was likely
present in the minds of therus, and if anything the conclusion of the exchange likely

bolstered the witness’s credibility.

Here, the conduct of the district court was not “egregio8gé United States v.
Tilton, 714 F.2d 642, 645 (6th Cit983). This was a lengtlgnd complex trial that
spanned a two-week period. Atthe closthefproceedings, the district court attempted
to cure any possible indication of bias by stating, “[N]othing that | have said or done
during the trial was meant to influencestwould influence your decision about the facts
in any way.” R. 285, Trial Tr. PagelD # 4896 hindsight, the district court could
perhaps have framed some of its questdtifierently, but suclwill often be the case
after a long trial. As the trial was not “sdected with the appearance of partiality” that
the district court’'s conduct inevitably improperly influenced the juigMillan,

405 F.3d at 410 (quotations omitted), eenot find judicial misconduct here.
C. Punitive Damages I nstruction

The Landing objected to the distriabuet’s instructing the jury on punitive
damages and then raised this issue in its motion for judgment as a matter of law. We
review a district court’s decision to give a particular jury instruction for an abuse of
discretion. In re Scrap Metal Antitrust Litigatiqrb27 F.3d 517, 536 (6th Cir. 2008).

We review the denial of a Rule 50(tmption for judgment as a matter of la\@ novo
Radvansky v. City of Olmsted Fak®6 F.3d 609, 614 (6th Cir. 2007). “The motion

may be granted only if in viewing the eeiace in the light most favorable to the non-
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moving party, there is no genuine issue otamal fact for the jury, and reasonable
minds could come to but one conclusijin favor of the moving party.ld. (quotations

omitted). We do not “reweigh the evidence or assess the credibility of witnektes.”

Punitive damages are designed to punish and deter, not to compensate.
Moskovitz v. Mt. Sinai Med. Ct69 Ohio St. 3d 638, 651 (1994). Under Ohio law, in
order to recover punitive damages for a negligence claim or a claim under the Patient’s
Bill of Rights, the plaintiff must estabhs by clear and convincing evidence, that “the
actions or omissions of [thdefendant demonstrate malice or aggravated or egregious
fraud.” Ohio Rev. Code Ann. 88 2315.21(C)(1), 2315.21(D)(4), 3721.17(1)(2)(b).
Malice is divided into two categories: “(1) that state of mind under which a person’s
conduct is characterized by hatred, ill wdl, a spirit of revenge, or (2) a conscious
disregard for the rights and safety of otpersons that has a great probability of causing
substantial harm.’Preston v. Murty32 Ohio St. 3d 334, 336 (1987). Here the second

category is at issue.

The “conscious disregard” type of malice “requires the party to possess
knowledge of the harm that might be caused by his behawtaldne v. Courtyard by
Marriott L.P., 74 Ohio St. 3d 440, 446 (1996). Becatises rarely possible to prove
actual malice otherwise than by conductsmtiounding circumstances,” “actual malice
can be inferred from conduct and surrounding circumstances which may be characterized
as reckless, wanton, willful or grossVillella v. Waikem Motors, Inc45 Ohio St. 3d
36, 37 (1989) (quotations omitted).

In this case, the district court foundhét the record was replete with evidence
from which a reasonable jury could find for [the] plaintiff on punitive damages.”
R. 329, Memorandum Opinion, PagelD # 56&pecifically, the record reflects that
multiple medication errors occurred prior te ttne at issue. Because only 2 LPNs were
responsible to care for 80 residents, the rawssre very rushedAs a result of their
haste, the nurses regularly engaged & uhsafe practice of pre-pouring residents’
medications. The medication cart was “a messst of the time. The wrong pills were

found in the medication trays. The nuraesild borrow medication from one resident
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and give it to another. At the time bér death, over fifty oDorothy’s pills were
missing. Furthermore, testimony indicated thatlical records were routinely falsified
or doctored. On one described occasiompervisor altered the records to cover up a
medication error. Staff, including the supervisor, would routinely retroactively fill in
“holes” in the residents’ medication adnstration records at the end of the month.
Punitive damages are appropriateptmish and deter such condu@ee Moskoviiz

69 Ohio St. 3d at 653 (finding actual maliceamla doctor intentionally falsified medical

records to avoid liability).

While The Landing contends that Freudeman could show only simple negligence,
Freudeman presented sufficient evidencgeimonstrate that The Landing consciously
disregarded the rights and safety ofptients with a great probability of causing
substantial harm. The conduct and surrounding circumstances testified to at trial
demonstrate a chaotic environment characterized by hastiness, shortcuts, and casual
coverups. Reasonable minds could find malice based on the evidence presented. We
hold that instructing the jury on punitiverdages was not an aleuef discretion and
affirm the district court’s denial of The Landing’s motion for judgment as a matter of

law.
D. Punitive Damages Award

In Ohio, punitive damages in certain tactions are subject to a statutory cap of
two times the compensatory damages awatdede plaintiff. Ohio Rev. Code Ann.

§ 2315.21(D)(2)(a). The pertinent statutory provision reads as follows:

(D)(1) In atort action, the trier ch€t shall determine the liability of any
defendant for punitive or exemplary damages and the amount of those
damages.

(2) Except as provided in division J{®) of this section, all of the
following apply regarding any award of punitive or exemplary damages
in a tort action:

(a) The court shall not enter judgment for punitive or exemplary
damages in excess of two tintae amount of the compensatory
damages awarded to the plaintiff from that defendant.
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§ 2315.21. If ajury is responsible for detening the amount of punitive damages, the
jury is not informed of the statutory cap. 8§ 2315.21(F).

In this case, Freudeman brought survelaims (for negligence and violation of
the Patients’ Bill of Rights) for the injuriesuffered by Dorothy prior to her death and
a separate wrongful death claim for the injuries suffered by her children. The jury
awarded $400,000 for the survival claiared $280,000 for the wrongful death claim
($70,000 to each child). The jury aBwarded $1,250,000 in punitive damages for the

survival claims.

The Landing contends that for purposes of determining the statutory cap on
punitive damages, the district court sholiédre considered only the damages awarded
to Dorothy’s estate and not the wrongful death damages awarded to her children.
According to this approach, the statytcap would have been $800,000 (2 x $400,000).
The district court, without discussion, found that this argument was “without merit.”
Since $1,250,000 was less than twice the total amount of compensatory damages

awarded in the lawsuit, the district court did not reduce the punitive damages award.

Put simply, the question here is whettiee compensatory damages awarded for
the wrongful death claim can be considendan determining the statutory cap on the
punitive damages awarded for the survivalraki The answer is no, but to see why, it
is necessary to understand the separate claiougiht in this lawsuit. Since this issue
presents a question of law, we approacteinovo See Cutter v. Wilkinsod23 F.3d
579, 584 (6th Cir. 2005).

When a person is killed by the tortious conduct of another, two main causes of
action arise from the inciden§ee Thompson v. Wing0 Ohio St. 3d 176, 179 (1994).
First, the common-law tort action for theaktdent’s own injuries suffered before death

survives and can be brought by the execut@doninistrator of the decedent’s estate.

5The terminology used to describe this cause of action varies. It has been referred to by the Ohio
Supreme Court as a “survival” action, a ‘guorship” action, and a “survivor” actionSeePeters v.
Columbus Steel Castings Cb15 Ohio St. 3d 134, 137 (200Hjatt v. S. Health Facilities, Inc68 Ohio
St. 3d 236, 236 (1994Fielder v. Ohio Edison Cp158 Ohio St. 375, 378 (1958)perseded by statute
on other grounds Most recently, the court used “survival” actisag Petersl15 Ohio St. 3d at 137, so



Case: 12-3130 Document: 006111536107 Filed: 12/19/2012 Page: 17

No. 12-3130 Freudeman v. Landing of Canton, et al. Page 17

Ohio Rev. Code Ann. 8§ 2305.2%inaver v. SzymansHi4 Ohio St. 3d 51, 55 (1984).
For a survival claim, the decedent’s estaa recover both compensatory and punitive
damages.See Estate of Beavers v. Knapp5 Ohio App. 3d 758, 768 (2008). When
bringing a survival claim, the executor or adisirator “acts in his official capacity for
the benefit of the decedent’s estatEiélder v. Ohio Edison Cp158 Ohio St. 375, 378
(1952),superseded by statute on other grounds

The second available cause of action is for wrongful death. The decedent’s
beneficiaries (as defined by statute) hastagutory cause of action for wrongful death.
Ohio Rev. Code Ann. § 2125.01. A wrongful deelaim must be “brought in the name
of the personal representative of ttlecedent.” § 2125.02(A)(1). The personal
representative “is not the real party in interest but acts merely as a nominal or formal
party or statutory trustee for the statutbgneficiaries who are the real partieKyes
v. Penn. R. Cp158 Ohio St. 362, 364 (1952). To qualify as a personal representative,
an individual must be court-appointed as ¢ixecutor or administrator of the decedent’s
estate or as the decedent’s personal represent&amasey v. Neimag9 Ohio St. 3d
508, 512 (1994).

Although often the executor tife decedent’s estate and the decedent’s personal
representative are the same person, the Ohio Supreme Court has specified that wrongful
death proceeds are received by this person in his or her capacity as the personal
representative of the decedent, and not in his or her capacity as the executor of the
decedent’s estateolt v. Grange Mut. Cas. Co79 Ohio St. 3d 401, 407 (1998ge
also Fielder 158 Ohio St. at 379 (“The administrator or executor is a mere nominal
party to the action, having no interest in the case for himself or the estate he
represents.”). For a wrongful death clathre beneficiaries can recover “compensatory
damages,” which include damages for lossugdport, loss of services, loss of society,
loss of prospective inheritance, and the beneficiaries’ mental anguish. 8§ 2125.02(B).

Punitive damages are not availbr a wrongful death claimSee id. Estate of

that is how we will refer to it.
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Beavers 175 Ohio App. 3d at 768 (quotifubeck v. Huffmarb4 Ohio St. 2d 20, 23
(1978)).

Although a survival claim and a wrongfigath claim are typically pursued by
the same nominal party and must usually be joined in the same %étienOhio
Supreme Court has emphasized that thegeparate and independent causes of action.
See Peters v. Columbus Steel Castings Td Ohio St. 3d 134, 138 (2007). “[I]tis
clear that survival claims and wrongful-death claims are distinct claims that belong to
separate individuals, even though theygaeerally brought by the same nominal party
(the personal representative of the estate).”[T]here is no mistaking the independent

nature of these actionsld.

With these background principles in mind, the correct resolution of the issue at
hand becomes more clear. Once again, thstiquehere is whether the compensatory
damages awarded for the wrongful death claim can be combined with the compensatory
damages awarded for the survival claims when determining the statutory cap on the
punitive damages awarded for the survivalmki Apparently no Ohio appellate court
has addressed this issue. However, we dthivdt the issue is a particularly hard one.
Freudeman was the nominal party who prosecuted all the claims in this case. However,
for the survival claims he sued as execuo behalf of Dorothy’s estate, and for the
wrongful death claim he sued as Dorothy’sso@al representative for the benefit of her
beneficiaries. He received the compensatiagnages for the survival claims in his
capacity as the executor of Dorothy’s estatel he received the compensatory damages

for the wrongful death claim in his capacity as Dorothy’s personal representative.

For the survival claims and the wrongfidath claim, both the capacity in which
Freudeman sued and the real parties in istene whose behalf he sued were different.

The punitive damages statute instructs the tourt to look at “the amount of the

6Ohio’s compulsory joinder rule mandates thaurvival claim and a wrongful death claim be
joined in the same action, unless a party or the person to be joined can show good cause why they should
not. Ohio Civ. R. 19.1(a)(1).
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compensatory damages awarded to l;i)iaintiff.”7 Ohio Rev. Code Ann.

§ 2315.21(D)(2)(a). The real plaintiff for tearvival claims was Dorothy’s estate, and

only the compensatory damages awarded to that plaintiff should have been considered
by the district court. In addition to being contrary to the language of the statute,
considering the wrongful death damages so as to expand the statutory cap on punitive
damages would also violate the estdidi$ principle that punitive damages are not

available for a wrongful death claim.

Due to the separate claims and the distinct capacities in which Freudeman
pursued them, it was improper for the didtigourt to combine all the compensatory
damages awarded for all the claims in theslait. Instead, to determine the statutory
cap on punitive damages awarded to Dorothy’s estate for its survival claims, the district
court should have considered only the compensatory damages awarded to that plaintiff
for those claims. Since the jury awad $400,000 in compensatory damages for the
survival claims, the maximum amount of punitive damages permitted by the statutory
cap is $800,000.

[11. CONCLUSION

As explained above, weFFIRM on the res ipsa loquitur, judicial misconduct,
and punitive-damages instruction issue®n the punitive-damages-cap issue, we
REVERSE andREMAND with an instruction to reduce the punitive damages award
to $800,000.

7At oral argument, Freudeman’s attorney quabedstatute to say “the amount of compensatory
damages awarded to thkintiffs.” Although most likely the misquote was inadvertent, we believe the
singular form of the word is significant and indicates that when calculating the statutory cap it would be
inappropriate to simply amalgamate all compensatory damages awarded for all claims brought by all
plaintiffs, which is essentially what Freudeman is urging us to do.



