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Before: McK EAGUE and STRANCH, Circuit Judges, COLLIER, District Judge.’

CURTIS L. COLLIER, District Judge. Appellant Lonnie Donaldson (“Donaldson”)
appeals the denial of his petition for a writ obbas corpus. In 2009, sitays into Donaldson’s
capital murder trial, defense counsel discoveratttieir investigator had recorded conversations
with several testifying witnesses. Defensmimsel claimed one witness’s recorded interview
contradicted testimony given at an earlier hearivpen they informed thieial judge of the tapes,
counsel admitted they had not listened to the recordings in the nearly two-year period since they
were recorded. After hearing this candamission, the trial judge declared a mistsia sponte
based upon defense counsel’s deficient performaiten the case was reset for trial, Donaldson

filed a motion to dismiss the indictment on the grounds that his retrial was barred by the Double

Jeopardy Clause. Donaldson then filed a petitioa forit of habeas corpus pursuant to 28 U.S.C.

“The Honorable Curtis L. Collier, United Stafesstrict Judge for the Eastern District of
Tennessee, sitting by designation.
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§ 2241 in the Northern District of Ohio. The court denied the petition and dismissed the case,
concluding that the mistrial was supported by manifest necessity. This court then granted
Donaldson’s application for certification of aggd “with respect to Donaldson’s double jeopardy
claim.” For the following reasons, W&~FIRM.
|

On October 23, 2007, a grand jury charged Daswldvith aggravated murder with a mass
murder specification in violation of Ohio Reed Code 8§ 2903.01(A) and attempted murder in
violation of Ohio Revise€ode 88§ 2903.02(A), 2923.02. Donaldson'’s trial began on December 2,
2009 and he was represented by Jeffrey Satiold Thomas Rein (“defense counsel”’). On
December 3, 2009, defense counsel informed thectsiat they did not know the statements of
a witness to their investigator had been transdrnbt® a statement. Defense counsel claimed they
asked the investigator to provide a copy of amme&ndum describing the interview, and they also
asked him if there were any “aoditatements.” The court askedatese counsel if there were any
other statements or notes of witnesses, andhdefeounsel only indicated one such statement.

However, on December 8th, defense counsel spoke to a witness, Jahmil Young, in the
courthouse hallway. Young informed defense counsel he had spoken with the county prosecutors
and gave a recorded interview to a homicided#te. According to defense counsel, Young told
the detective he had been shot in a locationréiffiefrom where he initially claimed he was shot.
Mistakenly believing that this recording was made by law enforcement, defense counsel claimed
such exculpatory evidence should have been puely disclosed. The prosecutor, however, stated
it was not the practice of homicide detectivessiword telephone interviews with witnesses. But,

as far as he was aware, that was the practice of defense counsel’s investigator.



Case: 12-3248 Document: 006111943796 Filed: 01/23/2014 Page: 3

The following day, defense counsel admitteeytihad only then become aware of audio
recordings made by their investigator, some of which contained interviews with trial witnesses.
Outside court, defense counsel played a porti@amefrecording for the prosecutor, the contents of
which counsel then claimed directly conflicteithwthe testimony of a witness at a preliminary
hearing. Defense counsel informed the couretineare two tapes, each approximately one hour in
length, although they could not be sure if they had obtained all the recordings.

The trial court ordered defense counsel to allow review of the tapes by the prosecutor.
Defense counsel were hesitant to comply becthesehad not listened to the tapes and wanted to
review their contents beforetprosecutor heard them as welthe prosecutor suggested defense
counsel hand over the investigator’s work file #reltapes to the court for in camera consideration.
Again, defense counsel expressed hesitation bettazis@al court, this being a capital case, would
be tasked with deciding whether Donaldson woedive the death penaiind might be prejudiced

by the contents of the tapes.

'COURT: I’'m asking you: When Mr. Turpin [the defense investigator] made you
aware of these tapes, or when he gave them to you - - did he give them to
you personally?

REIN: He gave me one, and | said, Are there any others?

And he said, Yes, there’s one, and he gave me both of them.

COURT: And did you say, Are there any more?

REIN: | did not ask that.

COURT: So do you know if there are any more? Do you believe there are any
more? Do you believe you have them all?

REIN: | do not know, Judge.

’Defense counsel expressed some concern the tapes may contain a statement made by
Donaldson himself.

¥[U]nder Ohio’s [death penalty] scheme, the trial judge is given the statutory
responsibility to reweigh the aggravating circumstances and mitigating factors before
determining whether to impose a death sentence or a life sentence. Ohio Rev. Code 8
2929.03(D)(3). Then, the trial judge must starh$entencing findings in a separate opinion.
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The court held a brief recess during which deéecounsel was to provide the tapes to the
prosecution, but the prosecution did not receivaapes during the break. When the court asked
why the tapes had not been provided to tlsg@cution, defense counsel made a new objection to
turning over the tapes on the basis of work product and attorney-client privilege, stating they did not
believe the tapes were discoverable. The coarifield that she only expected defense counsel to
provide the portions of the recording that wémeonsistent with testimony. The court then
instructed defense counsel to listen to the tapes and provide her with those inconsistent portions.

After defense counsel finally reviewed theea, they stated that only three testifying
witnesses could be heard and none of their statements was consequential. For instance, the
supposedly inconsistent statement played formptiesecutor was in fact a hearsay statement the
witness was merely repeating. Defense counsel suggested they had needlessly caused “alarm”
because the tapes contained nothivag would affect the trialThe prosecutor, however, stated he
heard only a small portion of the tape and questioned defense counsel’'s representations.

The court then asked defense counsel when the tapes were made. As it happens, they were
made in February 2008—some twenty-two months previously. The court expressed its “grave
concern” that defense counsel diat know of or listen to the recangjs until the sixth day of trial.

The court’s concern had “shifted” beyond the discov&sye. In an attempt to assuage the court’s
concerns, defense counsel claimed they prelyiceseived memoranda from their investigator
outlining the contents of his im@ews with withesses, although they were not aware that he had
actually recorded them. The prosecutor shared the court’s concern that “two appointed defense

counsel stand up and tell [the count]the sixth day of trial, thahey commenced this capital case

Ohio Rev. Code § 2929.03(FBuell v. Mitchell, 274 F.3d 337, 368 (6th Cir. 2001).
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without knowing the fruits of their own defenswestigation.” The court responded that it too
found this issue troubling.

At this point, the prospect of a mistrial was raised. The prosecutor noted the presence of
some “tricky issues” with respect to double jeopardy, but argued that if the trial proceeded, an
appellate body would likely find defense counsebsduct sufficient to reverse the conviction. The
court then engaged in a colloquy with the headhe appellate unit, who was present in the
courtroom, about the circumstances under which a mistrial would be appropriate:

Here’s what | would like to know, and maybe your appellate counsel can
inform me, because at what point does ineffective assistance of counsel attach?
Must counsel be effective in pleagwmiations? Must they be effective in

pretrial discovery? Must they be etive during pretrial motion hearings?

Because if it is true that they learned something new yesterday from Jahmil

Young that they thought wdsecause he was talking to homicide, and now they

know he was talking really, in Februaoy 2008, to their own agent, when does

ineffective assistance of counsel attach?

Can we cure that on the sixth or setfeday of trial, or must counsel be

effective during voir dire, during prealihearings, during pretrial motions?

That's what concerns me.
The appellate unit head advised the court that eamera review of the tapes should be conducted.
After further discussion, the court indicated it wbdb more research but that it was “very, very,
very troubled by these turn efrents,” and openly questioned whether Donaldson was receiving
effective assistance of counsel. Defense celumgormed the courthey had spoken with
Donaldson who was “in no way desils of a mistrial.” Theawurt adjourned and notified counsel
they should file briefs on the topic, if they wanted to, by 7:30 the following morning.

When morning came, the court addressed the isgh the benefit of the prosecution’s brief.

Defense counsel, for whatever reasdid not file a brief on the tapi The prosecution maintained

its position the court should review the tapes teefdeclaring a mistrial. If necessary, the
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prosecution also suggested the court conduct voir dire with the withesses whose interviews were
captured on the tapes. Defense counsel reiterated their position that nothing on the tapes was
consequential.

The court began by discussing the two-prongdsdad for ineffective assistance of counsel
stated inSrickland v. Washington: deficient performance and prejudice. The court concluded
defense counsel’s failure to review the tape rangsduntil the sixth day dfial “was outside the
range of professionally competent assistaned,the presumption of counsel’s competence ha[d]
therefore been rebutted.” The court also poimbecbunsel’s “ever changing report” of what the
tapes contained and how they affected the tiliiis ineffectiveness “call[s] into serious question
whether the defendant is receiving a fair trialfie court then acknowledg¢hat it faced a “novel
predicament” in considering the prejudice proegdwuse the trial had not reached a determination
of guilt. The court concluded it could not “asse$gther the omission in this case was actually
prejudicial to the defendant.” Howeveretltourt could not overlook counsel's conduct and
continue with the trial as if it had not occurreqyessally considering the court could find “no cure”
for it.

The court concluded, therefore, that Donaldsoud not receive a fair trial. “By knowing
the defendant’s counsel’s representation has bdmneaé, and by feeling compelled to investigate
whether counsel’s assistance was ineffective, tgtG[ound] that this situation in and of itself
present[ed] a situation in which a mistrial must be declared.” The court also rejected the other
options before it. In camera inspection of téyeges, for instance, would place an undo burden on
the court by “requiring the Court to assess wdther courts have previously addressed only in

hindsight.” Indeed, “[w]hile there may be sop@ssible glaring inconsistencies, the Court would
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not know all of them until the conclusion of the @4sThe court also qe#oned itsability to be
fair and impartial during the sentencing phase, at which point it would be required to decide whether
Donaldson would be put to death for his alleged conduct. The court concluded,

With these concerns in mind, the Court finds that public justice cannot be
served without declaring a mistrial.

While the Court makes no finding & whether defendant’s counsel’s
assistance was actually ineffective, the €&inds that the ends of justice would be
defeated if a mistrial were not declared at this time.

The Court has conducted a scrupulous search for alternatives in order to
avoid this last resort, but declaring a mistrial is manifestly necessary and hereby
declared in order to insure [sic] the guarantees of a fair trial and the effective
assistance of counsel as required by the Constitution.

The court then discharged Donaldson’s defeasmsel and informed the parties it would appoint
new counsel.

On March 13, 2010, now represented by new celynaldson filed a motion to dismiss
the indictment based upon the DaaiBeopardy Clause. The tijiadige denied the motion without
opinion five days later. The judge subsequemtused herself, and Donaldson refiled his motion
to dismiss before a new judge. In April 2011, the new judge also denied the motion.

Donaldson then filed a petition for a writledbeas corpus pursuant to 28 U.S.C. § 2241 in
the U.S. District Court for the Northern District of ORioThe petition was referred to the
Magistrate Judge for preparation of a report and recommendation. The Magistrate Judge
recommended the petition be denied, concludinghieatrial judge’s finding of manifest necessity

was reasonable. After Donaldson objected, tlstridt Judge accepted and adopted the report and

recommendation, rejecting Donaldson’s objections and denying the petition for a writ of habeas

“The petition listed Robert Reid, then SKesf Cuyahoga County, Ohio, as respondent.
On appeal, Respondent-Appellee informed us pursuant to Fed. R. App. P. 43(c) that Frank Bova
is now the Sheriff of Cuyahoga County.
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corpus. This court then granted Donaldson’s application for a certificate of appealability with
respect to his double jeopardy claim.
[

Before the district court, the parties disgiitvhether 28 U.S.C. § 2254’s deferential standard
of review should apply or whether the leksnanding 28 U.S.C. § 2241 standard should apply.
Under § 2254, an incorrect factual determinatiothefstate court will only warrant federal habeas
relief if it was “unreasonable . in light of the evidence presented in the State court proceeding.”
Phillips v. Court of Common Pleas, 668 F.3d 804, 810 (6th Cir. 2012) (quoting 8§ 2254(d)(2))
(internal quotation marks omitted). And where relief “is predicated on a state court’s alleged
misapplication of the law to the facts, federdiefas prohibited unless the application of Supreme
Court precedent was ‘unreasonabléd’ (quoting 8 2254(d)(1)). The § 2241 standard, however,
is “significantly less demandingfd. Under that standard, this court conducts a de novo review of
the state court proceedingd.

The district court did not affirmativelyetide under which section Donaldson’s petition
should be reviewed, because both the Magisttatgeland the Districudlge concluded he was not
entitled to relief under either standard. Respondent in this case does not “concede” that such a
petitioner would be subject to the less demandingdstal of § 2241 in “all pretrial habeas cases|]
that raise double jeopardy violations” but agreéh te district court that Donaldson should lose
under either standard. It is clear, however, ttieg deference [] § 2254(d) requires never applies

to habeas petitions brought by pretrial detainees under § 2@#11And this court recently applied

°In the district court, Donaldson filed a motion to stay the state trial pending resolution of
the petition for a writ of habeas corpus. The court later denied the motion as moot after it was
informed the state court itself entered such a stay.
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this standard to a similar pre-retrial double jeopardy petittomth v. Coleman, 521 F. App’x 444,
447 (6th Cir. 2013). Accordingly, we review the state court record de‘novo.
[l
Donaldson argues retrial on these chargesawalate the Double Jeopardy Clause because
the trial court’s declaration of mistrial was reatpported by manifest necessity. Donaldson also
argues, for the first time on appeal, that removingiioal defense counsel violated his right to due
process.
A
The Double Jeopardy Clause of the Fifth Amendiigmotects a criminal defendant from
repeated prosecutions for the same offenBhillips, 668 F.3d at 811 (quotin@regonv. Kennedy,
456 U.S. 667,671 (1982)) (internal quotation marks omitted). “[I]tis well-settled that once jeopardy
attaches, prosecution of a defendant other thamdo#fe original jury is barred unless (1) there is
a manifest necessity for a mistrial or (2) the ddbnt either requests or consents to a mistrial.”

Colvinv. Sheets, 598 F.3d 242, 252 (6th Cir. 2010) (quotilupnson v. Karnes, 198 F.3d 589, 594

®Donaldson’s petition is properly in federaiuet. The Double Jeopardy Clause protects
defendants from being “twice placed in jeopardy,” which means his double jeopardy challenge
should be heard before retridhillips, 668 F.3d at 810—1Harpster v. Ohio, 128 F.3d 322,
325-26 (6th Cir. 1997). “[T]he federal adjudicatiof double jeopardy claims raised on pre-trial
petitions for habeas corpus is appropriate when those claims have been raised and rejected in the
state trial court and under state law there is no right to interlocutory apdegpster, 128 F.3d
at 325-26. Because, under Ohio law, denial of a motion to dismiss on the basis of double
jeopardy is not an appealable order, federal adjudication of Donaldson’s habeas petition is
appropriate.Phillips, 668 F.3d at 811.

"The Double Jeopardy Clause is applicable to the states through the Fourteenth
AmendmentBenton v. Maryland, 395 U.S. 784, 787 (1969).

-9-
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(6th Cir. 1999)) (internal quotation marks omitte@his case deals only with the former; we must
determine whether the trial court appropriately found a manifest necessity for a mistrial.

A trial judge may only declare a mistrial, i&fter “taking all the circumstances into
consideration, there is a manifest necessity foatieor the ends of public justice would otherwise
be defeated.’ld. (quotingUnited Statesv. Perez, 22 U.S. (9 Wheat.) 579, 580, 6 L.Ed. 165 (1824)).
This standard, however, must not be applied meidally: “[I]t is manfest that the key word
‘necessity’ cannot be interpreted literally; insteadwe assume that there are degrees of necessity
and we require a ‘high degree’ before concluding that a mistrial is appropriAtézbna v.
Washington, 434 U.S. 497, 506 (1978). Courts thus a@pftgliding scale of scrutiny” regarding
manifest necessity: the strictest scrutiny applies when the basis of the mistrial is judicial or
prosecutorial misconduct; the greatest deferencad@st® mistrials declared due to a deadlocked
jury. Colvin, 598 F.3d at 253. A “reviewing court mustdagisfied that the trial judge did not act
irrationally or irresponsiblyhut exercised ‘sound discretionRossv. Petro, 515 F.3d 653, 661 (6th
Cir. 2008) (quotingMashington, 434 U.S. at 514).

In summary, for a double jeopardy claim afteniatrial, we determine where on the sliding
scale of scrutiny the standard of review falls acicaytb the issues on which the mistrial was based.
United Satesv. Stevens, 177 F.3d 579, 583 (6th Cir. 1999). “Tappropriate standard of review
is determined by whether the underlying reasonghermistrial concern issues best left to the
informed discretion of the trial judge or issuesttfesemble pure questions of law for which closer
appellate review is appropriateld. In Sevens, this court applied a flexible standard of review,
giving greater deference to certain district cal@terminations and stricter scrutiny to othéds.

This flexible approach is appropriate here.

-10-



Case: 12-3248 Document: 006111943796 Filed: 01/23/2014 Page: 11

1

We begin by evaluating whether the trial court properly considered the Sixth Amendment
right to a fair trial and to effective counsel as the context for its manifest necessity analysis.
Donaldson argues that it did not. The crux of higiarent is that the trial court relied upon defense
counsel’s alleged ineffectiveness but didmatke a prejudice finding consistent wahickland v.
Washington, 466 U.S. 668 (1984).

Based on the Sixth Amendment’s guarantee that, “[i]n all criminal prosecutions, the accused
shall enjoy the right . . . to have the AssistancEadinsel for his defense,” a defendant also has a
right to “reasonably effective assistance” of counSeickland, 466 U.S. at 687. I&rickland, the
Court established the familiar dapronged test for evaluating claims of ineffective assistance of
counsel: deficient performance and prejudice. When analyzing the deficient performance prong,
courts consider an attorney’s conduct based on its “reasonableness under prevailing professional
norms.” Id. at 688. However, “[a]n error by counsel, even if professionally unreasonable, does not
warrant setting aside the judgment of a criminal proceeding if the error had no effect on the
judgment.” Strickland, 466 U.S. at 691. In order to demonstrate such an effect, courts consider the
prejudice prong, which requires “there [be] a reasonable probability that, but for counsel’s
unprofessional errors, the result of theqaeding would have been differentd. at 694. “Unless
a defendant makes both showings, it cannot be said that the conviction . . . resulted from a
breakdown in the adversary procesH tenders the result unreliabléd. Donaldson faults the trial
court in this case for failing to make any finding that he was prejudiced by defense counsel’s

conduct.

-11-
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To some degree, Donaldson’s argument has afstipeappeal. After all, the trial court
explicitly referred to th&rickland standard as an analogue for its ruling and reliegtrockland’s
guidance to determine that defense counsel’'s prdice was so deficient as to require a mistrial.
However, requiring a trial court judge to makiénding of prejudice midrial would create serious
difficulties. Were this court to require sucfiraling whenever a mistrial is based upon ineffective
assistance of counsel, no trial judge could declaris@ial on the basis of counsel’s ineffectiveness
before the return of a verdictBecause no prejudice under tBeickland standard could be
shown—in that there is no result yet to be impugoe counsel’s deficient performance—even if a
trial court is convinced the defendant is not receiving a fair trial, it would be required to carry
through to verdict. Even were this court to adopt some speculative prejudice standard, where the
trial court must find thatf a defendant were convicted the ineffectivengessld impugn his
conviction, courts would have diffitty applying that standard, as they would be without the benefit
of further evidence to be offerédGiven this difficulty, courts wuld be unlikely to find declaring
a mistrial appropriate under these circumstances. But after the jury returns a conviction, the
defendant would then be required to engage liateval attack of his conviction based on the flaw
that was readily apparent to the trial judge. Bec&ursekland is deferential to counsedeeid. at

689 (explaining that judicial scrutiny should be defdial to counsel because itis “all too tempting”

8Donaldson argued as much before the district court, citing a handful of state cases that
the district court distinguished. He does not utge court adopt such a rule on appeal and does
not cite these state cases.

°Donaldson suggests the court adopt such a standard. He acknowledges the “conceptual
difficulties” with this approach but suggests the court “pretend that a conviction ultimately
followed” and “work backward” to find prejudice based on counsel’s failure to listen to the
recordings.

-12-
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to second-guess strategy after conviction and beealaseassessment is difficult to make with the
“distorting effects of hindsight”), the defendant must do so at a disadvantage he would not face were
a mistrial declared

Moreover, strictly imposing th@rickland standard to declarations of mistrial would conflict
with the underlying principles of the marsteecessity standard. After all, un8erckland, a court
must always find both deficieperformance and prejudice. On the other hand, manifest necessity
is a standard intentionally devoid of hard-and-fast rules:

We think, that in all cases of this natuttee law has invested Courts of justice with

the authority to discharge a jury fronvigig any verdict, whenever, in their opinion,

taking all the circumstances into consideration, there is a manifest necessity for the

act, or the ends of public justice would athise be defeated. They are to exercise

a sound discretion on the subject; and it igassible to define all the circumstances,

which would render it proper to interfere.
Perez, 22 U.S. (9 Wheat.) at 580. Not only didrez establish a case-by-case approach, but “[i]n
the years since, the Court has ‘koigly declined the invitation ofitigants to formulate rules based
on categories of circumstances which will permit or preclude retrldarpster, 128 F.3d at 328
(quotingUnited Statesv. Jorn, 400 U.S. 470, 480 (1971)). Althou§tnickland certainly allows for
consideration of the unique circumstances of a case, imposing its strict two-part formula to every

mistrial declared on the basis of ineffective stsgice would conflict witthis long-held reluctance

to establish a clunky, universal inquiry.

%And once he finds his way to federal court, he faces an even more difficult task. Post-
conviction claims of ineffective assistancecotunsel arising out of state court are doubly
deferentialHarrington v. Richter, 131 S. Ct. 770, 788 (2011) ("When § 2254(d) applies, the
guestion is not whether counsel’s actions were reasonable. The question is whether there is any
reasonable argument that counsel satisiteidkland’s deferential standard.”).

-13-
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This incongruity stems from a basic distincti&trickland defines the standard for finding
ineffective assistance of counsel under the Sixth Amendment; manifest necessity, on the other hand,
is an exception to the Double JegpaClause of the Fifth Amendment. The ineffective assistance
of counsel standard, requires that “[c]Jounsel’s elfjdys ‘so serious as to deprive the defendant of
a fair trial, a trial whose result is reliableHarrington, 131 S. Ct. at 787-88 (quotisyickland,

466 U.S. at 687). At base, courts must aeiee whether counsel was functioning as “counsel
guaranteed the defendant by the Sixth Amendment,” which “ensure[s] that a defendant has the
assistance necessary to justify reti@on the outcome of the proceedingrickland, 466 U.S. at

687, 691-92 (internal quotation marks omittellleeting this standard is a heavy burden because

an “intrusive post-trial inquiry” could threateéhe integrity of thedversarial processd. at 788.

Manifest necessity is not exclusively premised on protecting a defendant’s rights; rather,
manifest necessity balances the defendant’s “dafigiat to have his trial completed by a particular
tribunal,” Washington, 434 U.S. at 503, with “the public’s intstan fair trials designed to end in
just judgements,id. at 516 (quotingVadev. Hunter, 336 U.S. 684, 689 (1949)). Manifest necessity
thus requires we be deferential, in the appropdatgee, to the trial judge, not to defense counsel
or to the defendantld. at 514 (“[A] trial judge’s decision taleclare a mistrial based on his
assessment of the prejudicial impact of improper argument is entitled to great deference . . . .").

Balancing these disparate focuses, the trial court in this case looked to the Sixth Amendment
through the prism o8trickland as providing the context of its mistrial analysis. The trial court
appropriately recognized it was not in a positiomtke a finding of prejudice and declined to do
so. However, after concluding defense cealissperformance “was outside the range of

professionally competent assistance, and theipreson of counsel’s competence ha[d] therefore

-14-
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been rebutted,” the trial court concluded thiggrenance “call[ed] into serious question whether
the defendant [wal]s receiving a fair trial.” Finding the ends of justice would be defeated were a
mistrial not declared, the trial court declared a makin order to ensure “the guarantees of a fair
trial and the effective assistance of counsel as required by the Constitution.”

Rather than attempting to superimposeShiekland standard mid-trial, the trial court used
it as a guidepost to navigate the contours of manifest necessity. In so doing, the trial court
adequately addressed the underlying principles &f &taindards. In the trial court’s view, defense
counsel’s deficient performance called into question the reliability of the proceedings, which
conflicted with the Sixth Amendment’s requment “that a defendant halve] the assistance
necessary to justify reliance on the outcome of the procee@ngRland, 466 U.S. at 691-92. The
court concluded this unreliability raised serioussjioms about the fairness of the proceedings, and
it exercised its discretion to declare a mistrial at thasis. This findingvas consistent with the
manifest necessity standard’s focus on “the pubird@rest in fair trialdesigned to end in just
judgements.’"Washington, 434 U.S. at 516. In light of the tr@ourt’s careful consideration of both
standards, we conclude that it was not required to make a prejudice finding and that it used the
proper legal context for its manifest necessity analysis.

2

However, this does not end our inquiry.or@idering the mistrial under the traditional
“sliding scale of scrutiny,” we “must be satisfidtht the trial judge did not act irrationally or
irresponsibly, but exercised ‘sound discretionRoss, 515 F.3d at 661. Important to this case,
given the de novo review standard of § 2241, this defiatestandard of review is separate from the

habeas standardd. at 661 (concluding a federal court analyzing a double jeopardy claim under §
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2254 must “scrutinize the state court ruling throughlemses of deference”: the statutory deference
in 8 2254 and the deference called fovWashington).

Donaldson does not dispute that the “slidiogls” should apply here, but he argues that the
court should apply a relatively stricter standardesfiew on that spectrum. Not as strict as we
might apply if a trial judge declared a mistrialbwuttress” the prosecution’s case, he concedes, but
securely on the “less deferential side of the spettrince we have the lilbenefit of the relevant
portions of the trial transcript and as much knowledge about the tape recordings as did the trial
judge!* However, this court often has the benefitadiill transcript of the proceedings when it
defers to a trial judge’s finding of manifest nesi¢y based on her greater familiarity with the case,
the litigants, the jury, and the eviden&ee Washington, 434 U.S. at 513-14 (holding a trial court’s
impression of possible jury bias is due specialmgfee because the court is “most familiar with the
evidence and the background of the case,” observ@artine, and heard the jurors during voir dire).

A stricter scrutiny of the trial court’s conductnet called for here, because the trial court is more
familiar with defense counsel and had the opportunity to observe defense counsel’s conduct both
for the trial and the pretrial proceedings as well. Moreover, the trial court’s decision was based
partially on its observation of counsel’s “ever chawgjirepresentation of the contents of the tapes,

a determination that—at least in part—turns on counsel’s credibility, which is a traditional basis for
deference to a trial court’s determinaticsee United Satesv. Hill, 195 F.3d 258, 264—65 (6th Cir.

1999) (“[W]e must give deferende the district court’s assessment of credibility inasmuch as the

"Donaldson also argues a stricter standard is appropriate because the trial court
misapplied the well-establish&¥ickland standard, which demonstrates that it acted
“irrationally or irresponsibly.” But we have aldy rejected the claim that the district court
erred at law by failing to make a prejudice finding.
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court was in the best pion to make sucla determination.”). And this court is particularly
reluctant to substitute its judgment for that of tied tourt when a defendant’s lawyer is at fault for
the mistrial. Colvin, 598 F.3d at 255 (“[W]e should be esmlly reluctant to second-guess the
judgment of the trial court in casetere, as here, the conduct of the defendant’s own lawyer causes
a mistrial.”). Accordingly, we apply a relatively deferential review to the trial court’s decision.

The trial court in this case concluded the pgmformance of defense counsel was sufficient
to declare a mistrial. Defense counsel had noeveed the tape recordings of several witnesses,
some of whom testified at trial. Defensmuosel were aware the interviews were conducted but
were not aware they had been recorded until welltimal. And defense counsel did not make the
judge’s task any easier. When they mistakenly believed this recording was in the prosecution’s
possession, they were incensed that it had been withheld from them. Then, after discovering the
recordings were actually their own, they playgedery limited portion of the recording to the
prosecutor, indicating one witness may have perjoeggelf in an earlier hearing. The prospect of
the prosecutor listening to the rest of these recordings was then raised. At that point, defense
counsel were hesitant to disclose the conterttsssle recordings, which just hours before they had
considered improperly withheld from them. Withe alternative approach of allowing the judge
to review the tapes herself was considered, counsel persisted in their hesitance; the judge may be
prejudiced by the contents of this tape andvgbeld be tasked with deciding whether Donaldson
would be put to death. Defense counsel thosiged the court very little choice: either take on
faith that the recordings were of little or no imgaworce, or declare a migtl. That faith would

necessarily be placed in two lawyers who failedhitain these tapes for twenty-two months and
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whose representation of the contents of thpedawas, in the words of the trial judge, “ever
changing.”

The record supports the trial court’s conoeitih counsel’s shifting representations. When
the existence of a recording was first raisefemtge counsel claimed that a witness, Jahmil Young,
stated he had given a recorded statement to leawaament. It was the ensuing discussion, and the
prosecutor’s observation that Donaldson’s investigator records his interviews, that led to the
discovery of the tape recordings. But Young was not listed among the witnesses defense counsel
claimed were on the two one-hour tapes. Thaexte of a tape containing Young'’s interview was
not further discussed by defense counsel until the issue was raised by the prosecution, and at that
point defense counsel’s representation of the importance of Young’'s conflicting statements was
markedly changed. This is particularly surprgsiin light of their earlier insistence his story
conflicted dramatically on an important issue.

And at the beginning of the trial, before tissue arose, when asked whether they were
aware of any physical statement of a particulémess, defense counsel stated they did “not know
whether there [wa]s a physical statement.” Ipoese to the prosecution’s request, they called their
investigator and asked whether there were \arijten statements from this witness “or audio
statements.” It must have been particularlyinvg to the trial judge that counsel were apparently
aware of the possibility of recorded statementgitifesses but had failed to discuss them with their
investigator until six days into a capital murder trial. Perhaps more troubling, defense counsel were
not sure whether a statement of Donaldson himself was on the tapes.

Donaldson also faults the trial court for failing to consider alternatives to mistrial.

Donaldson argues the trial court should have condwsten camera review of the contents of the
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tapes in direct contravention of what defense celargued at the time. The trial court concluded
it would be incapable of discerning all the pb#siinconsistencies ahat time, especially
considering that not all the evidence had yet been presented. Moreover, the trial court shared
defense counsel’s concern that the contents of the recordings might prejudice the court were it later
in a position to decide whether Donaldson shoeteive the death penalty. The trial court did in
fact consider this alternative and explained itsopagor declining to make use of this option. Its
choice was buttressed by defense counsel’'s objection to such an in camera review, something
Donaldson wholly ignores heté.See Ross, 515 F.3d at 668 (stating that a judge’s decision not to
conduct voir dire examination of jurors in kemgwith the preference bbth parties was arguably
the more prudent course).

The trial court in this case was confrontedh defense counsel who were aware their
investigator recorded his interviews with wagses but had not asked him whether any recordings
of such interviews existed as to testifying witnesses and had not listened to any such recordings
some six days into a capital murder trial. Toert was also faced with defense counsel whose
representation of the contents of the tapes shifted dramatically in a twenty-four-hour span. Although
it could have listened to the tapes itself, it provided sound reasoning for declining this option.
Unlike many cases, the trial court was cognizant that it may be called to find facts on an issue of

grave importance, that is, whether Donaldson doeteive the death penalty. More to the point,

n his reply brief, Donaldson simply statik® power to declare a mistrial should not lie
in counsel’s hands, which is somewhat inconsistent with his position the trial court erred by
declaring mistrial over Donaldson’s objection. Moreover, Donaldson argues defense counsel
would have chosen in camera review over a naistiad they been given the option. Of course,
the trial court provided an opportunity for briefing before it made its decision and after it openly
acknowledged it might declare a mistrial. Defense counsel, however, did not submit a brief and
provided no explanation for their failure to do so.
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defense counsel objected to the trial court reiigwhe tapes. The court was faced with bad
options: either proceed through trial and possibly sentence a defendant to death in reliance on the
assurances of incompetent counsel, or declare aahtstensure the ends of justice are achieved.
Under these circumstances, and considering tfezatece due to the trial court’s discretion under
the “sliding scale” review standard, we concltige trial court exercised sound discretion when it
declared a mistrial.

B

Donaldson also raises new arguments that nareaised below. Donaldson argues the trial
court violated his right to due process whenntoged original defense counsel from the case after
it declared a mistrial. He also makes a spégdlyargument in passing. Donaldson argues these
issues are “part and parcel” of his double jedpalaim. These arguments, however, are not
properly before the court.

These claims were not raised below and tbert will consider an issue not raised below
only when the proper resolution is beyond doubt plaan miscarriage of justice might otherwise
result.” DaimlerChrysler Corp. Healthcare Benefits Plan v. Durden, 448 F.3d 918, 922 (6th Cir.
2006). No miscarriage of justice results from Donaldson being appointecbon@sel. Nor is the
lengthy time he has spent awaiting trial causecéorcern given that a large portion of the delay
results from a stay he moved for in order to accommodate the instant petition for habeas relief.
Moreover, these issues fall outside the scopgbetertificate of appealability, which was limited
to Donaldson’s double jeopardy claingee Hill v. Mitchell, 400 F.3d 308, 329 (6th Cir. 2005)

(“Unless a circuit justice or judge issues a cexdife of appealability, an appeal may not be taken
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to the court of appeals from [ ] the final ordenihabeas corpus proceeding in which the detention
complained of arises out of process issued by a State court.” (quoting 28 U.S.C. § 2253(c)(1)).

Further, as notedupra note 6, this pretrial petition is properly before the court because
double jeopardy concerns must be addressed befaed, r@nd the denial of a motion to dismiss an
indictment is not a final appealatorder in Ohio. However, theadditional issues are not properly
before this court. Typically, “[h]abeas petitionensist exhaust all available state court remedies
before proceeding in federal court, and this usualipires that they appeal an adverse decision all
the way to the state’s court of last resoRtiillips, 668 F.3d at 810. There is no suggestion in the
record or on appeal that either of thesseies was raised in the state trial codcordingly, we do
not entertain these arguments.

v
For the foregoing reasons, Wé&FIRM the district court’s deal of Donaldson’s 28 U.S.C.

§ 2241 motion.
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