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THOMAS A. VARLAN, Chief District Judge. Plaintiffs-Appellees Tracy Jones (“Tracy”),
individually and as administrator of deced@&myan Jones (“Jones”), and Kim Jones (“Kim”)

(collectively, “plaintiffs”) brought suit agast Defendants-Appellants Sandusky County, Sandusky

County Sheriff Kyle Overmyer (“Overmyer”),nd deputies Jose Calvillo (“Jose”) and Mario

“The Honorable Thomas A. Varlan, Chief UitS8tates District Judge for the Eastern
District of Tennessee, sitting by designation.
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Calvillo (“Mario”) * (collectively, “defendants”) for thénsoting death of Jones, which occurred on
July 11, 2010, asserting violation§ Jones’s Fourth Amendment right to be free from excessive
force under 42 U.S.C. § 1983 and bringing claimder Ohio statutory and common law. Both
parties filed motions for summary judgment. Thetritit court heard oral argument and later issued
a memorandum opinion denying both motions.

On appeal, defendants argue that 1) the district court erred in denying summary judgment
on the basis of qualified immunity for Jose avidrio for plaintiffs’ § 1983 claims because the
district court did not follow the requisite analy®sthe availability of qualified immunity and made
several errors in analyzing the reasonablenedgsfehdants’ actions under the Fourth Amendment;

2) the district court erred in denying summargigment to Overmyer on plaintiffs’ supervisory
liability claim; 3) the district court erred in denying summary judgment on plaintiffs’ municipal
liability claim as to Sandusky County; and 4) th&trict court erred in denying summary judgment

on the basis of statutory immunity for the indivildafendants on plaintiffstate claims. For the
reasons explained herein, we decline to exercise jurisdiction as to Sandusky County’s appeal,
reverse the district court’s denial of summary judgment on qualified immunity grounds as to the use
of the flash-bang device for defendants Mario, Jasd Overmyer, and remand this case for further
proceedings consistent with this opinion, but affirm the remainder of the district court’s decision.

. BACKGROUND

1Jose and Mario Calvillo are brothers.
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This dispute arises from Jones’s deatthathands of members of the Sandusky County
Sheriff's Department. On the night of July 11, 2010, Tracy was preparing to leave the family
residence for work when he got into an argumaatit his twenty-four year old son, Jones, who also
resided in the home. During the course of tlgeiarent, Jones threatened to kill his mother, Kim,
and told his father, “Your old lady’sedd . . . click, click.” (R. 41-2 at 16)Tracy told his son to
get out of the house, to which Jones responded that he had a gun, challenging Tracy to “go ahead
and call the police, call themn front of me.” (d.). Tracy left and called 9-1-1 from his son
Brandon'’s house, located a short distance fromdhesls residence. Jones remained at the house
alone; Kim was not at the family residence at any relevant time.

At 9:46 p.m., the dispatcher reced the call from Tracy. Tracy informed the dispatcher that
sheriff's officers had been to the home earlier andhy to take Jones away “because he was really
drunk and he came back and threatened to kifldys] wife.” (R. 39-11 at 2:8). Tracy repeated
that Jones had threatened to kill his wife and told the dispatcher that Jones had loaded guns in the
house. He further told dispatch that Jonest®h drinking for two days, was acting “crazier than
heck,” and would fight if the police arrived. Traicjormed dispatch that he wanted Jones out of
the house. The dispatcher then notified two ory-dhériff’'s deputies, informing them, mistakenly,

that Jones “was going to kill everybody and himselid’ &t 6:14). Dispatch also informed the

’The record indicates that earlier in the day Kim had called the sheriff's office due to a
problem with Jones, but once police arrived,isldecated there was no further problem and Jones
was not arrested.
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deputies that Jones had loaded guns in the house and that he had been drinking heavily. The
deputies arrived at the Jones’s home shortly after 10:00 p.m.

Upon their arrival at the home the deputaskded into the living room window and observed
Jones seated on a couch with his feet proppeah a coffee table andshotgun laying across his
lap. Jones’s eyes were closed, but he oonaliy moved around and half-opened his eyes. One
of the deputies on the scene asked dispatch to attempt to make contact with Jones by calling the
house, but there was no response after repgats] as Jones had unplugged the phone. Jones had
no cell phone. The officers did not make any further effort to contact Jones.

Around this time Overmyer was alerted to the situation and made his way to the Jones’s
home. While driving over, Overmyer confirmedth dispatch thatahes had previously been
involved in a drive-by shooting. Once he arrivethathome, Overmyer decided to bring additional
officers from the local police department ané ttate highway patrol to provide assistance.
Emergency medical personnel were put on stand-by. Overmyer further decided to activate the
Sheriff's Office Tactical Response Team (“TRF*the county’s equivalent of a SWAT team.
Deputies Jose, Mario, Allen Dorsey (“Dorsey”), afelvin Karn (“Karn”) were the four available
TRT members that night. While the memberthefTRT assembled and formulated a plan on how
to proceed, Jones was under constant survedligimrough the windowDuring this time period,
approximately an hour and a half, Jones made few movements.

While Jones’s true state of consciousness cammaiscerned from the record, defendants
contend Overmyer had several concerns witthditle movement on Jones’s part. Overmyer

thought Jones may have been asleep or passgegivern that he was under the influence of drugs
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and alcohol, but also worried that Jones may elibee been feigning sleep in order to ambush any
would-be intruders or had overdosed or otherwise injured himself. For these reasons Overmyer
authorized the TRT to make a forcible “dynamitrefi which was considered to be the best way
to enter the home and apprehend Jones. Trasyalked back to the honie meet with the TRT,
informing the officers as to the layout of the home and telling them that the kitchen door was
unlocked. Tracy told deputies he wanted to go into the home and get Jones. The TRT denied
Tracy’s request to enter the home and speak witks] but Tracy did not adgjt to the TRT’s plan.
Overmyer and Jose devised the following entanpll) the TRT would enter through the kitchen
door; 2) Mario would carry a ballistic shield andearfirst; 3) Karn would detonate a diversionary
or “flash-bang” device; 4) Dorsey would open tfs®r and come in last; and 4) the TRT would then
apprehend Jones. The TRT initiated the plan at 11:30 p.m.

As planned, Dorsey opened the kitchen doorth@ others to make their way into the
kitchen, which adjoined the living room whermnés was seated. After peeking around the corner
to assure there were no flammable objects, ilaployed the flash-bang device. Mario, Jose, and
Karn then rushed into the living room to Jonest® and slightly from behind, repeatedly shouting
“Sheriff’s office, drop it,” or “Sheff’s office, show us your hangsand otherwise ordering Jones
to put down the gun.

According to the three deputies who entehediving room, Jones did not put down the gun.
Karn stated that he saw the barrel of Jondgi$gain move to a position where it was pointed at the
TRT, prompting him to take cover behind a cabifddrio saw the side dhe shotgun when he first

entered the room, then saw the muzzle of the gun move from the direction it was originally pointing
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toward the TRT members. Mario later testified he had “no doubt” that Jones was going to fire at
the team. Similarly, Jose saw Jones swing arandgoint the gun toward the TRT members. Jose
yelled at Jones to stop, or “don’t do it.” All threffi@ers believed that Jones intended to fire at the
officers. In response, Jose and Mario dischatigenl weapons, killing Jose Tracy testified that

from outside the house he heard Jones scream “Why?” as shots were fired. The events that took
place between defendants’ entry and the shgadil occurred in a very short time period, as
confirmed by those outside the home who heagdthise from the flash-bang device and gunshots

in close succession.

Plaintiffs commenced this 8 1983 suit, alleging a violation of Jones’s rights under the Fourth
Amendment and asserting a wrongful death actrater Ohio statutory law as well as common law
claims of negligence, recklessness, and intentiafi@ition of emotional dstress. After discovery,
both parties moved for summary judgment. DeBnts moved for summary judgment as to all of
plaintiffs’ claims, arguing that no constitutionablation had occurred and that the individual
defendants were entitled to qualified immunity. Following a recommendation from the magistrate
judge that defendants’ motion beanted and plaintiffs’ motion baenied, the district court heard
oral argument on plaintiffs’ objections to thegmsrate judge’s recommendation. For reasons that
will be discussed herein, the district courhigel both defendants’ motion for summary judgment
and plaintiffs’ motion for summary judgment, and ordered that the matter be set for a jury trial. This
appeal timely followed.

II. JURISDICTION
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A threshold question we must answer is whetihekve have jurisdiction to hear this appeal,
as plaintiffs have submitted a motion to dismisgunisdictional grounds. Plaintiffs claim that this
court lacks jurisdiction because defendants’ orotor summary judgment depends on facts that are
in dispute.

The denial of a motion for summary judgmendioarily is not a “final order” but is an
interlocutory ruling and thus is not subjectibomediate appeal pursuant to 28 U.S.C. § 1291.
Harrison v. Ash539 F.3d 510, 521 (6th Cir. 2008). An order denying qualified immunity to a
public official, however, is immediately appealaplgsuant to the “collateral order” doctrinie.;
Leary v. LivingstoiCnty, 528 F.3d 438, 447 (6th Cir. 2008). Yagppellate jurisdiction exists “only
to the extent that a summary judgment ordemekequalified immunity based on a pure issue of
law.” Leary, 528 F.3d at 447-48 (quoti@regory v. City of Louisville444 F.3d 725, 742 (6th Cir.
2006)). This court may not exercise jurisdictidnen a party before it is “merely quibbling with
the district court’s reading of the factual recor@happell v. City of Clevelan885 F.3d 901, 906
(6th Cir. 2009) (quotingeary, 528 F.3d at 441). Orders that datae “only a question of evidence
sufficiency, i.e., which facts a party may, or may not, be able to prove at trial . . . [are] not
appealable.”Johnson v. Jone$15 U.S. 304, 313 (1995).

Plaintiffs argue that the district court dedisummary judgment for the individual defendants
because there were factual disputes that predltigecourt’s determination of whether qualified
immunity could be granted. In support, plaintiéite to the district court’s conclusion that “the
reasonableness of [d]efendardstions is completely dependarmion which view of the facts is

accepted by the jury.Jones v. Sandusky Cnt889 F. Supp. 2d 990, 1005 (N.D. Ohio 2012). The
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district court found that there was a factual issue as to Jones’s state of consciousness and as to
whether defendants followed their own traininghual in making the decision to enter the house.

Id. at 1003. The district court also found that gdie existed as to whether Jose and Mario used
excessive force in shooting Jones after entering the hddsat 1005. Accordingly, plaintiffs
conclude, the district court denied summary judgment on qualified immunity grounds because of
factual questions, precluding this court from having jurisdiction.

Although plaintiff correctly summarizes the distrcourt’s findings, “the district court’s
characterization of the basis for its ruling doesmestessarily dictate the availability of appellate
review.” Chappell 585 F.3d at 90Gee also Boyd v. Baeppl&15 F.3d 594, 597 (6th Cir. 2000)
(noting that “the district court’s assertion thagréa were genuine issue [sic] of material fact does
not destroy the appealability of its qualified immunity ruling”). “If, apart from impermissible
arguments regarding disputes of fact, defetslaaise purely legal issues bearing on their
entitlement to qualified immunity, then there are issues properly subject to appellate review.”
Chappell 585 F.3d at 906ee also Floyd v. City of Detrp$18 F.3d 398, 403 (6th Cir. 2008)
(exercising jurisdiction and noting that the o#fis’ qualified-immunity claims did not require
consideration of whether there were genuine issues of fact for trial).

Here, defendants argue that the district court erred in denying summary judgment on the
basis of qualified immunity by: 1) failing to apply the “clearly established” prong of the two-part
Pearson/Sauciesinalysis for qualified immunity; 2) findg that a determination of reasonableness
is a question of fact ragih than a question of law; 3) considering the use of the flash-bang device

as a separate use of “force” under the Fourth Amendment; 4) considering Jones’s subjective
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understandings rather than the defendants’ objective observations in evaluating the use of deadly
force; and 5) failing to properlgpply this court’s segmenting rglen evaluating the use of deadly
force.

Like the defendants i@happell defendants argue that certain facts considered by the district
court, such as whether Jones had time to comjitytive officers’ orderswere not material and
did not create a genuine issue of material faBee585 F.3d at 906 (“[T]he district court’s
determination that there is a factual disputesdus necessarily preclude appellate review where,
as defendants here contend, the ruling also hingkegyaherrors as to whether the factual disputes
(a) aregenuineand (b) concermaterialfacts.”). Further, defendanbbject to the legal analysis
the court applied to the facts notdispute, specifically whether the court properly examined both
prongs of the qualified immunity analysis set fortRearson v. Callaharb55 U.S. 223 (2009), and
the application of this court’s segmenting rul€sese issues are independent of any factual disputes
that are to be determined by a jury. Thus, deéats “have identified purely legal issues that are,
pursuant to the collateral order doctrine, subject to appellate jurisdic@rappell 585 F.3d at
906 (citingLivermore ex rel. Rhom v. Lubelad76 F.3d 397, 403 (6th Cir. 2007)). Accordingly,
we have jurisdiction as to Mario’s and Josgipeals of the denial of summary judgment based on
gualified immunity.

Similarly, defendant Overmyer argues that the district court improperly equated the
availability of summary judgment tom with the issue of qualified immunity for defendants Mario

and Jose. Because the claim against Overmyenitricably linked to the claims against Mario and
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Jose, we have jurisdiction with respect to Oveeris/appeal of the deadiof summary judgment on
plaintiffs’ supervisory liability claim.

As to plaintiffs’ claims of municipal liability under 8 1983, this court does not have
interlocutory jurisdiction over the district cdisr denial of summary judgment as to Sandusky
County because such an order is not immediajghgalable. Qualified immunity does not protect
municipalities, but shields only governmaegificials from individual liability. See Scott v. Clay
Cnty, 205 F.3d 867, 879 (6th Cir. 2000)eals v. City of Memphigl93 F.3d 720, 726 (6th Cir.
2007). “The Supreme Court has cautioned that iker@ general appellate jurisdiction to consider
issues related to claims that aepable of interlocutory appeaMeals 493 F.3d at 727. The court
may only consider issues that are “inextricabtgitwined” with the qualified immunity analysis.

Id. Because we conclude that thstrict court properly determined that there were factual questions
as to whether a constitutional violation occurreithwespect to plaintiffs’ claims against the
individual defendants, we decline to exergiggsdiction and dismiss Sandusky County’s appeal
because it is not “inextricably intertwined” witthe question of the individual defendants’ right to
qualified immunity. SeeFloyd, 518 F.3d at 41Xciting Bultema v. Benzie Cnfyl46 F. App’x 28,

38 (6th Cir. 2005)) (“Once a violation is detened to have occurred, however, the question of
municipal liability . . . [is] not ‘indisputably derminous with, or subsumed’ in the question of
qualified immunity.”).

As to plaintiffs’ state claims, the court “must look to state immunity law to determine
whether a denial of immunity baken state law is appealabld.ivermore 476 F.3d at 407 (citing

Walton v. City of Southfiel@95 F.2d 1331, 1343 (6th Cir. 1993)).Huabbell v. City of XenigB73

10
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N.E.2d 878 (2007), the Ohio Supreme Court heldaltinial of immunity is appealable. Because
the issues of qualified immunity and state immunity are “inextricably intertwined,” the court will
exercise pendent jurisdiction over this aspect of defendants’ apydeals 493 F.3d at 726.

[ll. STANDARD OF REVIEW

This court reviews a district court’s dengdiisummary judgment ahe grounds of qualified
immunity de novo.Bletz v. Gribble 641 F.3d 743, 750 (6th Ciz011). Summary judgment is
appropriate when the pleadings, the discovery asudatiure of materials on file, and any affidavits
“show that there is no genuine issue as to artgmahfact and that the moving party is entitled to
judgment as a matter of lawCelotex Corp. v. Catretd77 U.S. 317, 322 (1986) (citing Fed. R.
Civ. P. 56(c)). “Only disputeever facts that might affect the outcome of the suit under the
governing law will properly” be considered a material fact so as to “preclude the entry of summary
judgment.” Anderson v. Liberty Lobby77 U.S. 242, 248 (1986). A material fact is only in
“genuine dispute” if the evidende such that a reasonable jury could return a verdict for the
nonmoving party.ld. “Credibility determinations, the wghing of the evidence, and the drawing
of legitimate inferences from the facts are jurgdtions, not those of a judge,” and this court may
not entertain these inquiries on a motion for summary judgnmeénat 255.

The moving party bears the burden of demotisggahat no genuine issue of material fact
exists, and in reviewing a motion for summary juégirthe court “must construe the evidence and
draw all reasonable inferencedavor of the nonmoving party Hawkins v. Anheuser-Busch, Inc.,
517 F.3d 321, 332 (6th Cir. 2008)ivermore 476 F.3d at 403 (noting that on an interlocutory

appeal the court determines qualified immumityile accepting the facts as alleged by plaintiffs).

11
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I\VV. DISCUSSION

A. Qualified Immunity on Plaintiffs’ Fourth Amendment Claims

Plaintiffs allege that Jose and Mario violated Jones’s Fourth Amendment right to be free
from unreasonable search and seizure by depldyaftash-bang device and subsequently shooting
Jones in his home. Defendantsé@voked qualified immunity and contend that the district court
erred in denying Jose’s and Mario’s claims ofldieal immunity as to plaintiffs’ § 1983 action at
the summary judgment stage.

Government officials are immune from civil liability under 8 1983 when performing
discretionary duties, provided “their conduct slgeot violate clearly established statutory or
constitutional rights of which a reasonable person would have kndwarlow v. Fitzgerald 457
U.S. 800, 818 (1982). Qualified immiiym is a defense not just against liability, but against suit
itself. Chappell 585 F.3d at 907 (citation omitted). Qualified immunity seeks to prevent
government officials, such as police officenym being held liable for reasonable mistakes,
including mistakes of law, fact, orixed questions of law and fa@immonds v. Genesee Cndg2
F.3d 438, 443 (6th Cir. 2012) (citiigroh v. Ramirez540 U.S. 551, 566-67 (2004) (Kennedy, J.,
dissenting)). Qualified immunity protects “all kbt plainly incompetent or those who knowingly
violate the law.” Chappel] 585 F.3d at 907 (internal quotation marks omitted).

To determine whether qualified immunity issélable to a government official, the Supreme
Court instructs courts to use a two-prong test, magias to (1) whether #facts alleged show the
officer’s conduct violated a constitutional right, g2l whether that right was clearly established

at the time of the violationld. Plaintiff bears the burden of satisfying both prongs, and a failure

12



Case: 12-3402 Document: 006111879413 Filed: 11/12/2013 Page: 13

No. 12-3402
Tracy Jones, et al. v. Sandusky County, et al.

to show either means the plaintiff has failed to carry her burldten"The Court has emphasized
that the qualified immunity analysis ‘must be undken in light of the sgrific context of the case,
not as a broad general propositiorL.ivermore 476 F.3d at 403 (quotirfaucier v. Katz533 U.S.
194, 201 (2001)).

Plaintiffs allege that qualéd immunity is unavailable because Jose and Mario violated
Jones’s Fourth Amendment right to be free frexgessive force during an arrest, a right that is
“well-grounded” in the lawld. at 404 (citingGraham v. Conng490 U.S. 386, 388 (1989)). “[A]ll
claims that law enforcement officers have used excessive force—deadly or not—in the course of an
arrest, investigatory stop, or other seizureadfee citizen must be analyzed under the Fourth
Amendment and its reasonableness standar@fdham 490 U.S. at 395 (internal quotation marks
and emphasis omittedzrahamrequires courts to engage in a “‘careful balancing of the nature and
quality of the intrusion on the individual’'s Fourdmendment interests against the countervailing
governmental interests at stakeBing ex rel. Bing v. City of Whitehadl56 F.3d 555, 569 (6th Cir.

2006) (quotingsraham 490 U.S. at 396). When analyzitige objective reasonableness of a use
of force, courts are not permitted to use 20M2@dsight but must adopt the perspective of a
reasonable police officer at the scend. (citing Graham 40 U.S. at 396-97). “The ultimate
guestion is ‘whether the totality of the circumstarjassfied a particular sort of search or seizure.™
Bletz 641 F.3d at 751 (quotinbennessee v. Garnet71 U.S. 1, 8-9 (1985)).

When there are multiple instances of force used, the usual procedure in this circuit is to
“carve up the incident into segments and judge each on its own terms to see if the officer was

reasonable at each stag®ickerson v. McClellan101 F.3d 1151, 1161 (6th Cir. 1996) (internal

13
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guotation marks omitted). We generally analyaxh use of force distinctly, as it is the
reasonableness of the search or seizure thatpgrtant, not the reasonableness of the police’s
actions in creating the circumstances that led to the search or s@kei641 F.3d at 752-53.

In this case, the district court divided itsafysis into three segments: 1) the defendants’
entry into the Jones’s home without a warranth2)defendants’ use of a flash-bang device when
entering the home; and 3) the defendants’ use of deadly force against Jones.

1. Defendants’ Use of the Flash-Bang Device

In formulating their plan of entry to appretteJones, Jose and Overmyer decided to use a
flash-bang device in order to distract or confus®e3, making it easier to arrest him. The district
court held this use to be a distinct use of force subject to Fourth Amendment reasonableness
analysis.

On appeal, defendants firsgae that the use of the flash-bang device did not constitute a
seizure, and thus, even though isveause of force, is not subject to the Fourth Amendment because
it did not terminate Jones’s moveménthis contention lacks merit, however, as this court has

previously analyzed the use of a flash-bangiaeas a use of force for Fourth Amendment

3As plaintiffs do not appeal the portion oétHistrict court’s opinion discussing defendants'’
warrantless entry into the Jones’s home, that issue is not before us.

“The defendants also contend that, as neitheio\da Jose threw the flash-bang device, that
use of force cannot be considered in detemmginvhether they are entitled to qualified immunity.
However, defendants did not present this argument to the district éauitthas been argued for
the first time on appeal, this issis not properly before uSee Parsons v. City of Pontj&33 F.3d
492, 505 (6th Cir. 2008) (declining to consider issugtate immunity when it was not raised at the
district level);Foster v. Barilow 6 F.3d 405, 407 (6th Cif.993) (“[I]ssues nopresented to the
district court but raised for the first time on appare not properly before the court.” (quothg.
Wyckoff & Assaocs., Inc. v. Standard Fire Ins.,@86 F.2d 1474, 1488 (6th Cir.1991)).

14
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purposesSee Ramage v. Louisville/Jefferson Cnty. Metro GNwt 11-5934, 2013 WL 1235652,
at *4-5 (6th Cir. Mar. 28, 2013) (affirming distti court’s analysis of flash-bang device as
reasonable use of forceBing, 456 F.3d at 569-70 (analyzinglipe’s use of two flash-bang
devices);Marmelshteinv. City of Southfield421 F. App’x 596, 603 (6th Cir. 2011) (analyzing
whether use of flash-bang devic®lited Fourth Amendment right<raves v. Bowles419 F.
App’x 640, 643 (6th Cir. 2011) (finding use of flash-bang device in carrying out arrest to be
reasonable use of forc&)nited States v. Dawkin83 F. App’x 48, 51 (6th Cir. 2003) (finding use
of a flash-bang device to be a reasonable use of force during review of a motion to suppress).
The district court denied summary judgment anlibsis of qualified immunity as to the use
of the flash-bang device because it found there were disputes of fact as to the reasonableness of
Mario’s and Jose’s actionslones 889 F. Supp. 2d at 1003irst, the court found there was a
dispute of fact as to whethewnks was asleep or whether he may have been lying in wait for the
police or someone else to enter the house. Second, the district court found that there was a
genuine issue of material fact as to whether defesaansidered the alternatives to a forced entry
as set forth in their training manuald. The district court noted that whether defendants were
consistent with their own training manual was relevant consideration in determining the
reasonableness of the steps taken to seize [Jorids]Thus, the district court found that “a jury
could determine a reasonable offi would have known the useaflash-bang to enter the home
was an unreasonable use of forcil” Based on these factual quess, the district court denied

summary judgment on qualified immunity groundsdding so, however, thdistrict court did not

15



Case: 12-3402 Document: 006111879413 Filed: 11/12/2013 Page: 16

No. 12-3402
Tracy Jones, et al. v. Sandusky County, et al.

address whether any constitutional right violdigalefendants’ actions was “clearly established”
at the time defendants deployed the flash-bang device.

In examining excessive force, “itis not enougdt oplaintiff establishes that the defendant’s
use of force was excessive under the Fourth Amendmemermore 476 F.3d at 403.

[T]here is no doubt that [precedent] clearly establishes the general

proposition that use of force is contranthe Fourth Amendment if it is excessive

under objective standards of reasonablenéssthat is not enough . . . the right the

official is alleged to have violated musave been clearly established in a more

particularized, and hence more relevant sense: The contours of the right must be

sufficiently clear that a reasonable officivould understand that what he is doing

violates that right. The relevant, disgo® inquiry in determining whether a right

is clearly established is whether it would be clear to a reasonable officer that his

conduct was unlawful in the situation he confronted.
Brosseau v. Haugeb43 U.S. 194, 198-99 (2004) (internal caui@mn marks and citations omitted).
In other words, “pre-existing law must ‘dictateaths truly compel (not just suggest or allow or
raise a question about), the conclusion for every like-situated, reasonable government agent that
what the defendant is doing violates federalilathe circumstance$ Walker v. Davis649 F.3d
502, 504 (6th Cir. 2011) (McKeague, J., dissenting) (qudiragg v. Ky. Cabinet for Workforce
Dev, 289 F.3d 958, 964 (6th Cir. 2002)). The standagdires courts to examine the asserted right
at a “relatively high level of spd@ity” on a case-by-case basiBletz 641 F.3d at 750 (quoting
Cope v. Heltsleyl 28 F.3d 452, 458-59 (6th Cir. 1997)). Wek first to decisions of the Supreme
Court, then to the decisions of this court anldeotcourts within the circuit, and finally to the
decisions of other circuitaugherty v. Campbel®35 F.2d 780, 784 (6th Cir. 1991). “Ordinarily,

a Supreme Court or Sixth Circdicision on point is necessaryCarver v. City of Cincinnatd74

F.3d 283, 287 (6th Cir. 2007).
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In this case, the district court did not addrevhether Jones’s right to not endure a flash-bang
device was clearly established, regardless angermtent of the factual disputes concerning the
officers’ reasonableness under the first prong ofRtbarson/Saucieanalysis, and neither party
raised this issue in their briefs related téetdeants’ motion for summary judgment. Assuming use
of the flash-bang device was unreasonable undeirthanstances, the individual defendants would
still be protected by qualified immunity if there swao case law indicating thieir actions violated
federal law. While defendants have presented this argument on appeal, “[i]t is a well-established
rule that this Court will not consider claims that are presented for the first time on appeal nor
arguments that are not properly raised belo®€rryman v. Riegerl50 F.3d 561, 568 (6th Cir.

1998) (refusing to analyze issue of qualified immumityen it was not presented to district court);

see alsc&arrier Corp. v. Outokumpu Oy$73 F.3d 430, 446 (6th Cir. 201BRpting that “[i]t is the

general rule . . . that a federal appellate court does not consider an issue not passed upon below’
(alteration in original) (quotingatt v. Dykhouse983 F.3d 690, 695 (6th Cir. 1992)McCoy v.
Michigan 369 F. App’x 646, 653 (6th Cir. 2010) (declining to address merits of qualified immunity
defense on appealjoster 6 F.3d at 409 (refusing to address arguments not raised in the district
court and acknowledging that one of the policies underlying the rule is the “increased ease ‘accorded

appellate review by having the districiust first consider the issue™ (quotirtdicks v. Gates
Rubber Cq.928 F.2d 966, 970 (10th Cir. 1991))). Wsewgnize our discretion to consider the
defendants’ arguments on the merits in exceptioneumstances; however, we find that no such

circumstances are presentin this case, and cortlatibe district court should hear argument from

the parties and be given the opportunity to asllthis issue on remand. Accordingly, we reverse
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the district court’s opinion denying summary judgment as to the use of the flash-bang device and
remand to the district court to determine whether, assuming Jones’s right not to endure the use of

a flash-bang device was violated, that right was clearly established in July 2010.

2. Use of Deadly Force

The district court ruled that qualified immunity at the summary judgment stage was also
inappropriate as to Mario’s and Jose’s use of lydadce against Jones. The district court found
that whether the police acted reasonably ingusleadly force depended upon the resolution of
several factual disputes, including whether Jonddihge to comply with the orders of the TRT or
heard the orders in the first place, given theampf the flash-bang device and whether, when he
raised his gun, Jones was doing so solely Imxae was startled and awoken by the flash-bang
device. 889 F. Supp. 2d at 1004-06n appeal, defendants argue that the district court erred
because the factual disputes the court alludademot genuine and do raincern material facts.

The Supreme Court has established that “appsitveby the use of deadly force is a seizure
subject to the reasonableness reguéet of the Fourth AmendmentGarner, 471 U.S. at 7. Such
use of force is reasonable “only if ‘the offideas probable cause to believe that the suspect poses
a threat of serious physical harm, either to the officer or otheGliappel) 585 F.3d at 908
(quotingGarner, 471 U.S. at 7, 11¥ee also Williams v. City of Grosse Pointe Rd86 F.3d 482,
487 (6th Cir. 2007) (“[A]n officer may use deadlyderwhenever he or she, in the face of a rapidly
evolving situation, has probable cause to believestsaspect poses a serious physical threat either

to the police or members of the public.”). The a$ deadly force is evaluated under the standard
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of objective reasonableness, which “contains a built-in measure of deference to the officer’s

on-the-spot judgment about the level of force ssagy in light of the circumstances . . . .”

Simmonds682 F.3d at 445 (quotation rka omitted). “Thecalculus of reasonableness must

embody allowance for the fact that police ofiis are often forced to make split-second

judgments—in circumstances that are tenseerain, and rapidly evolving—about the amount of

force that is necessary in a particular situatioBraham 490 U.S. at 396-97. At the summary

judgment stage, after the relevaat of facts has been determined and all reasonable inferences are

drawn in favor of the plaintiff, “the questiomhether the detectives’ actions were objectively

unreasonable is a pure question of la@happel] 585 F.3d at 909 (quotirfgcott 550 U.S. at 381

n.8). To make out a genuine issue of mateaet fo defeat qualified immunity, the plaintiff must

present significant evidence tending to support his version of the fdc{gitation omitted).
Defendants contend that whether Jones tmasg to comply with the commands of the

officers, or whether he was merely involanlty raising the gun after being awoken by the

flash-bang device is irrelevant to whether the déémts perceived a threat of serious bodily harm.

In determining whether the use of deadly force watified, the relevant consideration “is whether

a reasonable officer in [defendants] shoes wouleeHaared for his lifepot what was in the mind

of [the decedent] when he turnabund with the gun in his handBell v. City of East Cleveland

125 F.3d 855, No. 96-3801, 1997 WL 640116, at *3 (6th Cir. 1997) (tastde)Jones v. City of

Cincinnati, 507 F. App’x 463, 468-69 (6th Cir. 2012) gejing argument that whether decedent was

resisting arrest or struggling to breathe creategenuine issue of material fact as to preclude

qualified immunity). InChappell the district court, in dengg summary judgment on the basis of
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qualified immunity, “deemed it ‘plausible’ that [de@sd] had not actually refused to drop the knife,
but was attempting to comply with the detectivesnmands.” 585 F.3d at 912. The district court
further found there was a lack of evidence indigathe decedent had sufécit time to comply with
any orders. On review, this court held thatimiff's speculation that the decedent had innocent
intentions when he approached officers with khife in his hand was not enough to overcome the
threat perceived by the officer&d. The court further held that:

Although it may be fair to say therene evidence that [decedent], in the unknown

inner workings of his mind, had sufficient time to comply, the record shows that

there was sufficient time for the detectitesmake observations of [decedent]’'s

actions—actions that, viewed objectivelypsigly indicated his intentions were not
innocent and compliant, but defiant and hostile. [T]he objective reasonableness

of the detectives’ conduct must be measumdaht of what they actually observed

in the circumstances confronting them, indight of speculation that may arise with

the benefit of hindsight.

Id. (internal citation omitted).

In this case, while explicitly acknowledging tladit‘the TRT members all testified they saw
[Jones] move his shotgun,” the district court proceddedate “genuine issues of fact exist as to
whether the TRT allowed [Jones] to complghwany orders they may have given hinidnes 889
F. Supp. 2d at 1004. The latter does not itself eraagenuine issue of material fact, however,
because what Jones may have been thinking oepérg is not a relevant fact in evaluating the
defendants’ use of force. As @happel] independent of how much time defendants may have
given Jones to comply with their commands, theewidence from three officers that they had time

to observe the defendant move his weapon anet jfoin the direction of the TRT, “strongly

indicat[ing] his intentions were not innocemdacompliant, but defiant and hostile.” 585 F.3d at
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912. Similarly, the actual motivation behind Jones’s act of lifting the gun in the direction of the
defendants is irrelevant as to whether it was aivjely reasonable for the officers to believe Jones
was going to fire at the TRMmembers. Accordingly, und&happell it was error for the district
court to find that whether Jones had time to coroplyhether he was complying with their orders
was material in denying qualified immunity to Mario and Jose.

Nevertheless, we affirm the district coury@n several pieces of evidence that, when viewed
collectively and under the totality of the circuarstes, create a material question of fact as to
whether Jones posed a serious, objective threthietaefendants. Unlike the defendant police
officers inChappell who first discovered the decedent hidim@n upstairs closet and ordered him
out, which he did before raising a knife in a threatening manner, here defendants confronted the
previously-sleeping Jones soon after enterieghtbme, meaning there was less time for the TRT
members to assess the risk presented to tikemther, defendants confronted Jones only seconds
after detonating a flash-bang device which, théigmtater showed, produces an explosion of 175
decibels and a light flash of 6 to 8 million candels¢hile the district court took this as evidence
as to what Jones was able to see or hear, igals®to what the officers were able to see and hear
as they approached Jones’s location on the couch, which is an appropriate consideration in
determining the officers’ reasonableness. fdnt, at least one of the defendants noted the
circumstances created by the flash-bang device during the subsequent investigation:

MARIO: So, we came around the corner, &ndtryin[g], I'm tryin[g] to find the

subject, basically, because | mean, you know, peakin through the window and now

you're in the house . . . and | see his bduly,trying to concentrate on where’s his

weapon, where’s his face, what's he doin [dicls and that, | lost sight of his face,
as far as, what his expressions arewtlang, because of the smoke, the flash/bang
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went off in real close proximity to hinand there, there wadat of smoke in that
room|[.]

| could hear barking orders from behind me. And I'm still trying to get my ears

straight from the flash-bang, you know..you know I’'m trying to get everything

straight as far as hearing, but | could hear screaming coming from behind me

identifying ourselves and saying typenadrds ‘drop it; don’t do it, don’t do it, don’t

doit.” I know that was running through my mind. | couldn’t swear that | was saying

it, but it was running through my mind . . . .
(R. 39-5 at 10). Similarly, Karstated that the smoke was still present and got worse as Mario and
Jose fired shots at Jones while on the couch. l&m stated that he could not see if Jones
shouldered his weapon or had his finger on the triggéore Jose and Mario fired at him. This
evidence goes beyond the “speculation” as to the impact of the flash-bang device rejected by this
Court inWhitlow v. City of Louisville39 F. App’x 297, 307 (6th Cir. 200@)oting that plaintiff had
presented no evidence on whether the flash-bang device distracted decedent). Here, there is
evidence in the record that the flash-bang deglisgracted or impaired both Jones and the TRT
members. (R. 41-6 at 51 (“The flash-bangwd cause momentary hearing loss and visual
difficulties for the officers . . . making it difficult for tactical team members to seeR@ad in
conjunction with testimony that gunfire occurred indiagely after the detonation of the flash-bang
device, the fact that the police had not made montact with Jones, and the evidence that Jones
was asleep prior to the detonation of the flashgl@evice, this evidence creates a genuine issue of

material fact as to what threat the police perakhefore they fired at Jones and, more importantly,

whether that threat was reasonable.
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Mario and Jose also challenge the fact thatliktrict court did not address whether Jones’s
right to be free from deadly force was clearlyabtished in these circumstances. The right to be
free from deadly force when not posing a reasonidpéat to others is clearly established in this
circuit. See Bletz641 F.3d at 752 (citinGiminillo v. Streicher434 F.3d 461, 468 (6th Cir. 2006)
(stating that the court has clearly established thatson has a “right not to be shot unless they are
perceived as posing a threat to officers or others”)). Although there may be no case law directly
dealing with these factual circumstances, this a§pverned by the rule that ‘general statements
of the law are capable of giving clear and faarning to officers even where the very action in
guestion has not previously been held unlawfulValker, 649 F.3d at 504 (quotirgmith v. Cupp
430 F.3d 766, 776-77 (6th Cir. 2005)). Accordingle affirm, on different grounds, the district
court’s denial of qualified immunity as to the ugeleadly force at the summary judgement stage.

B. Supervisory Liability

Overmyer also appeals the denial of sumnuagdgment on plaintiffs’ claim of supervisory
liability. The district court held that bothigervisory and municipality liability depended upon the
availability of qualified immunity as to Mario and Jose.

“Government officials may not be held liable for the unconstitutional conduct of their
subordinates under a theoryregpondeat superidr Ashcroft v. Igbgl556 U.S. 662, 676 (2009)
(citing Monell v. New York City Dep’t of Soc. Seyv36 U.S. 658, 691 (1978)). A plaintiff must
plead that each government official, through dnwvn actions, has vialed the Constitutionld.

The Sixth Circuit, however, has held thgi@ice officer can be liable for the conduct of

other police officers when the officer supervisesindividual who used excessive forBdetz 641
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F.3d at 754. To be liable a supervisor must have “either encouraged the specific incident of
misconduct or in some other wayetitly participated in it."Shehee v. LuttrelLl99 F.3d 295, 300

(6th Cir. 1999) (quotingHays v. Jefferson Cnfy668 F.2d 869, 874 (6th Cir. 1982)). “At a
minimum, a plaintiff must show that the official at least implicitly authorized, approved, or
knowingly acquiesced in the unconstitutional conduct of the offending offidergguotingHays

668 F.2d at 874).It is well established that where there has been no constitutional violation, a
supervisor cannot be liable for the acts of his subordindMeQueen v. Beecher Cmty. S&83

F.3d 460, 470 (6th Cir. 2008)yatkins v. City of Battle CregR73 F.3d 682, 687 (6th Cir. 2001)

(“If no constitutional violation by the individual tendant is established, the municipal defendants
cannot be held liable under § 1983.”).

With respect to plaintiffs’ excessive force claim for use of the flash-bang device, if the
district court concludes on remand that qualifiechiunity is available to Mario and Jose because
Jones’s right to not endure a flash-bang deviceneaslearly established, then the district court
will also have to address whether qualified iomity is available to Overmyer, who has also
asserted qualified immunity on appeal. We reverisepidrt of the district court’s decision so that
the district court may address the availabilitgoélified immunity for use of the flash-bang device
as to Overmyer on remand.

Regarding the TRT’s use of déndorce, we affirm the disict court’s denial of summary
judgment to Overmyer because factual questions remain as to his planning, participation, and
encouragement of the TRT members on the mflltones’s death. Spécally, the record is

unclear as to whether Overmyer authorized orretise encouraged the uskdeadly force to the
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members of the TRT prior to their forced entry. Itis undisputed that Overmyer formulated the plan
that ultimately led to Jones’s death and was in charge of the officers who carried out that plan. Were
a jury to conclude that Overmyer either implicitly authorized or knowingly acquiesced to the use
of deadly force against Jones when he predembereasonable threat of death or serious bodily
harm, then Overmyer could be liable for Joneath. The district court concluded it could not
properly make that determinatiand denied Overmyer’s motion for summary judgment. We affirm
that decision.

C. State Law Claims

The individual defendants argue that therdaistourt improperly failed to grant summary
judgment in their favor on plaintiffs’ state claims based on the provisions of Ohio’s immunity
statute. Plaintiffs respond that the distrioticd properly held factual disputes precluded summary
judgment, or alternatively, that there are suffitiacts for a jury to find the individual defendants
acted recklessly. We affirm the district court.

Ohio Revised Code § 2744.03(A)(6) provides immunity to employees of political
subdivisions of Ohio except where: a) the employaets or omissions were manifestly outside the
scope of the employee’s employment or officéponsibilities; b) the employee’s acts or omissions
were with malicious purpose, in bad faith, oaimvanton or reckless manner; or c) civil liability is
expressly imposed upon the employee by a sectitredtevised Code. Under Ohio law “[r]eckless
conduct is characterized by the conscious disteggor indifference to a known or obvious risk
of harm to another that is unreasonable under the circumstances and is substantially greater than

negligent conduct.”Anderson v. Massillgrd83 N.E. 2d 266, 273 (Ohio 2012) (citifpompson
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v. McNeill 559 N.E. 2d 705, 708 (Ohio 1990)). “[W]antorsgonduct is the failure to exercise any
care toward those to whom a duty of care iedvin circumstances in which there is great
probability that harm will result.Id. (citing Tighe v. Diamond80 N.E. 2d 122, 128 (1948)).

We have previously held that the distinoctibetween negligence and recklessness is better
left for a jury rather than appellate judg&ee Chesher v. Neydi77 F.3d 784, 804 (6th Cir. 2007)
(citing Whitfield v. Dayton854 N.E.2d 532, 540 (Ohio Ct. App. 20@§W]hether particular acts
demonstrate the presence of wantonness, reckisssranerely negligence is normally a decision
for the jury, based on the totality of the circums&s1”)). Given the presence of several remaining
factual disputes, and in light of the circumstanckthis case, the question of what actions the
individual defendants took, as well as whether tlamse were merely negligent or in fact reckless,
is a question properly reserved for the jury. Accordingly, we affirm the district court’s denial of
summary judgment on state immunity grounds.

V. CONCLUSION

For the reasons explained herein, REEVERSE the district court’s denial of summary
judgment as to use of a flash-bang device against Mario and Jose Calvillo and Sheriff Overmyer,
AFFIRM the decision of the districtoart in all other respects, alREMAND this case to the

district court for further proceedings consistent with this opinion.
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