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UNITED STATES COURT OF APPEALS
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MARK GIBNEY; BRENDA GIBNEY, FILED
Plaintiffs Dec 26, 2013
’ DEBORAH S. HUNT, Clerk
PNC BANK,

Intervenor Plaintiff-Appellant,

ON APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF OHIO

V.

STATE FARM FIRE & CASUALTY
COMPANY,

N N N N N N N N N N N N N

Defendant-Appellee.

Before: DAUGHTREY, COOK, and WHITE, Circuit Judges

COOK, Circuit Judge. PNC Bank appeals jhdgment of the district court, which
foreclosed as untimely its action to recover insurance proceeds. Because the district court’s analysis
of the suit-limitation provision in State Farm’digy elides PNC’s persuasive ambiguity arguments
that required construing the prowasiin favor of PNC, we reveeghe grant of summary judgment

to State Farm.
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Mark Gibney filed a coverage claim with Si&tarm after a fire damaged his home in July
2009. Almost a year later, State Farm voidexdgalicy and denied the claim, having determined

that an intentional human act caused the fire, and that Gibney lied during the investigation.

Thereafter, one day short of the fire’s fiemniversary, Gibney and his wife sued State
Farm for various policy breaches, meeting the timéation in the insurance policy’s Suit Against
Us clause, which reads:

6. Suit Against Us. No action shall be brought unless there has been
compliance with the policy provisions. &@laction must be started within one
year after the date of loss or damage.

Roughly a year-and-a-half later, PNC Balttie mortgage-holder and loss payee under
the policy, intervened in the Gibneys’ actionthwut objection from State Farm, asserting its
contractual status as co-payee with the Gibneger part A of the policy’s Mortgage Clause.
Within weeks, PNC amended itsi@plaint in Intervention to add a “separate and independent claim
for loss under the Policy,” pressing the point thattimextent that State Farm voids or denies [the

Gibneys’] claim for loss . . . such action is not valid as against PNC.”

State Farm moved for summary judgment against Farguinc the untimelines of
its independet claim uncer the policy’s suit-against-us prowsi. The district court granted the
motion and, following the Gibneys’ settlement whtate Farm, dismissed PNC’s “derivative

claims” and entered final judgment. PNC now appeals.
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We review de novo the district court’s interpretation of the insurance policy and grant of
summary judgment, affirming if the record leamesgenuine issue of matatifact such that “the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. i@&(@gaberger Co. v. Kqlt
586 F.3d 459, 465 (6th Cir. 2009)esser v. Paul Revere Life Ins. (884 F.2d 939, 940 (6th Cir.
1989); see alsdPotti v. Duramed Pharm., Inc938 F.2d 641, 647 (6th Cir. 1991). “A term is
ambiguous ifitis reasonably susceptible of ntba& one meaning,” and we interpret any ambiguity
against the drafting partyRetailVentures, Inc. v. Nat’l Union Fire Ins. Co. of Pittsburgh,, 8.1
F.3d 821, 826 (6th Cir. 20123ee alsoKing v. Nationwide Ins. Cp519 N.E.2d 1380, 1383

(Ohio 1988).

PNC attacks the district court’s policy integgation on two fronts. First, PNC argues that
language in the policy’s Mortgage Clause absolves it from complying with the Suit Against Us
clause’s limitations period.SeeR. 46-3, Policy § | Conditions, ID(b)(3) (explaining that State
Farm would honor a mortgagee’s claim despite tmgadief the insured’s claim, “if the mortgagee

. . submits a signed, sworn statement of logkinv60 days after receing notice . . . of the
insured’s failure to do so,” and noting that thp]dlicy conditions relating to . . . Suit Against Us

. . apply to the mortgagee”).) PNC lodges its second objection to the Suit Against Us clause
and the ambiguity inherent in its phrase “[tjhe @etinust be started within one year.” Because we

agree with the dispositive ambiguity argumeve, bypass the bank’s Mortgage Clause argument.
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Nothinc in State Farm’s suit-against-u provision definitively prohibits PNC’s claims.
Absen aclarifying definition, the clause’:referenc to “the action’ reasonabl connote something
broadethar ar individual party’sclaims See OhicRev Code§2307.0:(“An actiorisar ordinary
proceedin in acouriof justice involving process pleadingsancending¢in ajudgmen or decree.”);
cf. Philip Carey Mfg. Co. v. Tayl, 286 F.2d 782, 785 (6th Cir. 1961) (“[Federal] Rule [of Civil
Procedure 41(a)(1 provides for the voluntary dismissal of an ‘action’ not a ‘claim’; the word
‘action’ as usec in the Rules denote the entire controversy, whereaddon’ refers to what has

traditionally beer termec ‘cause of action.”). And requiring that the &on “be started within one
year [of the] loss” can be read as allowing later cl to be joined sc long as they are part of the
samiessentic “action.” See Vogt!v. Guardiar Roya Exch, No. CA91-10-085 199z WL 139371,
ai*2 (Ohic Ct. App.June22,1992 ( “An ‘actionis commence by filing acomplain....” Thus,
the pertinen policy languag require: that a complain be filed within one year.”) (quoting Ohio
Civ. R. 3(A)). It follows then that PNC’s unchallenged intervention in this action—asserting an
interes in the same« property unde the same policy—car reasonabl be viewec as compliant
with the clause See Georgie Mut. Ins. Co.v.Glennville Bank & TrusiCo,, 494S.E.2(103 104-05
(Ga Ct. App. 1997 (finding ambiguou a substantiall similar policy limitations claust and
allowing a mortgage to join a timely action, explaining that the lpzy “is silent as to the pivotal
guestiolof whethe the mortgage is requirecto bring a separate seconiactior ever if ‘the action’

of the insurec was timely filed anc is pending”) Further, inasmuch as the Gibneys’ timely suit

alertec State Farm to its potentia liability, this readin¢ corrports with the insurer’s purpose for
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including a limitations perioc in its policy: notice of potentia liability. See id.at 105 (“[T]he
possibility of exposure to liability became a certaiwhen the [insureds] filed suit; this was not
changed by allowing the mortgagee to intervene in the pending action even after the one-year

period.”).

State Farm responds that “the action” must mean the “entire proceeding,” and thus the
clause requires the presencealfparties and claimsn the action from the onset. But the clause
specifies only that “the action” agist State Farm “start[]” withia year, leaving unrestricted the

possibility of adding claims or parties.

The district court, in finding that ¢hclause barred PNC’s claim, relied AmeriTrust Co.
National Association v. West American Insurance, Gtich found a mortgagee’s action time-
barred under a similar clause. 525 N.E.2d 491, 49338 Ct. App. 1987). That case, however,
differs in a key way: no party satisfigtle policy’s limitations period, so no actistarted

until the bank’s untimely complainSee idat 492.

Finding the suit-against-us provision “reasonably susceptible of more than one meaning,”
Retail Ventures691 F.3d at 826, we interpret it in favairthe non-drafting party and hold that

PNC timely filed its claims.
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For these reasons, we REVERSE the district court’'s grant of summary judgment and

REMAND for proceedings consistent with this opinion.



