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LUDINGTON, District Judge.On February 13, 2006, John Stafford and U.S. Diamond &
Gold, doing business as Stafford’'s Jeweleddléctively, “Stafford”), shipped a 5.56-carat pink
diamond to Julius Klein Diamonds (“JKD”). $iard packaged the diamond and arranged for The
Brinks Company to provide secured transpastafrom Dayton, Ohio to New York City. JKD
received the package the same day Staffoppshiit. JKD claimed that upon opening the package,
however, the diamond was missing.

In 2006, Stafford sued JKD—as well as Jewelers Mutual Insurance Company (“Jewelers
Mutual”), Stafford’s insurer—for damages reldte the loss of the diamond. JKD counterclaimed,
alleging that Stafford had made false representations concerning the shipment (in fact, JKD

contended that Stafford never shipped the pink dradvat all). The case went to trial, and a jury

"The Honorable Thomas L. Ludington, United States District Judge for the Eastern District of Michigan, sitting by
designation.
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found in Stafford’s favor, awarding over $1.7 million in damag&tafford estimates the cost of
successfully defending against JKD’s counterclaim amounted to more than $1 million.

Stafford believes that the relevant inswmrpolicy requires Jewelers Mutual to defend
against JKD’s counterclaim. So after Jewelers Mutual disclaimed coverage in 2007 and again in
2011, Stafford filed a second lawsuit in 2012. This appeal arises from that second case. Stafford
alleges that Jewelers Mutual breached the parties’ insurance agreement and acted in bad faith when
it refused to defend against JKD’s counterclanthe 2006 case. JewedeMutual moved for
judgment on the pleadings in the district cotlrgé motion was granted, and Stafford’s complaint
was dismissed. The district court concludeat tfKD’s counterclaim alleged a claim for fraud,
which was not covered by the applicable policyd ¢hus Jewelers Mutual had no duty to defend.

We AFFIRM the district court’s decision.
|
A

Stafford’s business is based in Daytonjdhn 1996, Prestige Diamond—a diamantaire
in Los Angeles, California—contacted Stafford about doing business. The businesses formed a
relationship, and for six years diamonds floweahfrStafford to Prestige and from Prestige to
Stafford. The arrangement continued until JKEgdhquartered in New York City, acquired Prestige
Diamond in 2002. But the change had little impact on business: Zuri Mesica, the president of
Prestige Diamond, stayed on with JKD, and by 208#@&td and JKD were involved in transactions

amounting to hundreds of thousands of dollars.

! The trial concerned only Stafford’s claims against JKD3¢'s counterclaim; as will be described, Jewelers Mutual
was granted summary judgment and dismissed from the case prior to trial.
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Mr. Stafford says he acquired the 5.56-carat pink diamond in early June 2005. His
explanation of the circumstances read like thvaye scripted for a movie. Mr. Stafford was
attending a jewelry show in Las Vegas when he met Carl Vaughner (whom he called “the German”)
in a restaurant located in thelBgio Hotel. Stafford Dep. 76, 84.S. Diamond & Gold v. The
Julius Klein Diamonds LLNo. 06-00371 (S.D. Ohio Dec. 28, 200Yjughner, in his late sixties
or early seventies, wore a Patek Philippe wétdtich Mr. Stafford tesfied was worth “a hundred
thousand dollars plus”) and a gold pinky rind. at 80. After exchanging pleasantries, Vaughner
produced what Mr. Stafford determined to be a “beautiful” pink diamaddat 87. Vaughner
related that “his father had bought it for his motéwed she would never wear it. She considered it
a bad luck stone.’ld. at 90.

Despite the stone’s ominousstory, Mr. Stafford was interested in purchasing it. He
testified that Vaughner “said he mtad eight for [the diamond].Id. at 94. Mr. Stafford assumed
Vaughner meant eight hundred thousand dollarshéwwimply wanted eight thousand. Nothing
more. Mr. Stafford testified that he told Mghner, “I don’t think you understand the value of what
you have here[,]” but Vaughner only laughed and said “you Jews always want a betterldrice.”
at 95. Vaughner’s remark offended Mr. Stafford,lmitvas not one to pass up such a bargain. Mr.
Stafford had approximately nine thousand dslla cash—his “blackjack money”—and he counted
out eight thousand and gave it to Vaughnérat 92, 96. Mr. Stafford told Vaughner that a driver’s
license was necessary to write out a receipt\Manayhner responded that he “had left it in the car
and that he’d need to go get itltl. at 97. Vaughner excused himself and Mr. Stafford ordered

breakfast, began eating, and waited. But Vaughner “never came back,” and Mr. Stafford has not

2 Throughout this opinion, “Mr. Stafford’efers to John Stafford, while “Staffdrcefers to the collective Appellants
(John Stafford and U.S. Diamond & Gold d/b/a Stafford’s Jewelers).
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seen or heard from him sincéd. at 97-98. Thus, Mr. Stafford “purchased for eight thousand
dollars” an item worth “at least one point five million dollars,” no strings attacttedit 101.

Mr. Stafford placed the diamond, valuedrswhere between $1.5 and $1.8 million, in his
personal safe located at Stafford’s Jewelersdid@ot tell anyone, including his wife, that he had
done s@. Then, during the final months of 2005, Mr. Stafford contacted Mr. Mesica at JKD to
discuss the pink diamond and JKD'’s potential intarelstiying it. “Mr. Mesica indicated that JKD
would be interested in purchasing the Pinladond, but that JKD would need to see the Pink
Diamond first.” Pls.” Compl. § 18J.S. Diamond & GoldNo. 06-00371 (S.D. Ohio Nov. 27, 2006).

Around February 10, 2006, Mr. Stafford and Miesica again discussed the Pink Diamond.
The parties “determined that Stafford’s Jewelersshould ship the Pink Diamond to JKD in New
York so that JKD could either (1) evaluategpurchase the Pink Diamond(@) if not interested
in buying the Pink Diamond, certify it for Stafford’s Jewelers and returrdt. 16.

On February 13, 2006, at approximately 9:00 a.m., Stafford’s Jewelers made a call for a
Brinks secured-transportation pickup. StaffoiBsvelers then took the following steps to package
the pink diamond before it was shipped:

Stafford’s Jewelers placed the Pink Diamond into parcel paper and a “memo” was

stapled to the parcel paper (a “memo” is a memorandum typical in the industry

which is contained in the shipment ofiionds used to describe what is in the
package). The “memo” was addressedlk®’s New York office. It read in

pertinent part: “5.56ct Natural fancy inter@k . . . Cushion /VS2 . . . Dear Saul,

Please give . . . to Mr. Kleiand see if he has any intergsbuying . . . is not certed

... but...will grade out Fancy interis&] Pink (no modifiers) VS2 . . . have not

shown this stone to anyone else . . . has not been ‘shopped around’ . . . if . . . no

interest, please send . . . back Brinks insured for $1,500,00.00 or just send back a
check (hopefully) . . .."

3 As the district court noted, “[t]he only evidence that Stafford has that he ever had the Pink Diamond is his testimony
and the fact that he sent a package to JKD insured for $1.5 million.” Okdl&. ®iamond & GolgNo. 06-00371 (S.D.
Ohio Jan. 28, 2008).
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The Pink Diamond was then placed into galesize envelope and put into a clear

plastic letter pouch supplied by United Parcel Service (“UPS”). This letter pouch

was then attached to the inside ofansgfard UPS box. The box was filled with large

plastic bubble packing and sealed with clgastic packing tape. The box was then

placed inside a Brinks’ shipping bag aedled with a Brinks’ numbered plastic seal

tag.
Id. 191 19-20. Around 3:00 p.m. on FebruhBy 2006, Brinks arrived at&ford’s Jewelers to pick
up the pink diamond package. Stafford’s Jewelers purchased $1,500,000 in shipping insurance
through Brinks to insure the Pink Diamond pending delivery.

The following day, just after noon, Mr. Mesica calMd Stafford at Stafford’s Jewelers and
informed him “that the Pink Diamond package arrived but there was no Pink Diamdn§.23.
Mr. Stafford was directed @n individual named “Heim"—respoifde for shipping and receiving
at JKD’s New York office—who indicated thdhe box arrived opened and was empthd’  24.
During the conversation, Heim initially stated tha Brinks shipping bag had not been tampered
with. Then Heim told Mr. Staffa “that the Brinks’ shipping badid reveal signs of tampering.”
Id. 1 26.

Confused and worried, Mr. Stafford calledrs and learned thdKD’s New York office
“had signed for the package,” and Brinkdvised that it would conduct its own internal
investigation. “Brinks further noted that JKD’s signature was an indication on JKD’s part that
nothing was wrong with the [shipping] bag evhit arrived at JKD in New York.1d. § 30. An
investigation by Brinks lasted over a month and concluded on March 17, 2006, “with a letter to
Stafford’s Jewelers denying any responsibility for the loss of the Pink Diamoiad.y 31.
According to the Brinks report:

[T]he package was picked up sealed fitafford’s Jewelers, placed in a sealed

container for transportation to New York by UPS, and that upon arriving in New
York, the container and package were both still sealed. In conclusion, Brinks stated,
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“our investigation has revealed no evidence of indication that the shipment was
tampered with while in our possession.”

Id. Although Stafford continuei contact JKD during the mdnof February 2006, JKD “refused
further communication, asserting that the probless between Mr. Stafford and Brinkdd. § 32.
B

Stafford had previously obtained an inswpolicy (the Policy) through Jewelers Mutual
to cover the period from September 19, 2005, to September 15, 2006. The Policy—a
“Businessowners Special Policy’—was partddwelers Pak number 912223” issued by Jewelers
Mutual. The Pak included “three separate pati@éinsurance: (1) the Businessowners Special
Policy (the ‘Policy”); (2) the Jewelers Block Policy; and (3) the Commercial reiabLiability
Policy.” Order 5Stafford v. Jewelers Mutual Ins. Cblo. 12-00050 (S.D. Ohio Mar. 4, 2013).

This appeal centers on the provision of the Policy that deals with personal and advertising
injuries. That provision is as follows:

COVERAGE P — PERSONAL INJURY LIABILITY/ADVERTISING INJURY
LIABILITY

“We” pay all sums which an “insureddecomes legally obligated to pay as
“damages” due to “personal injury” or “adwising injury” to which this insurance
applies.
1. “We” cover:
a. “personal injury” arising out of an offense committed in the course of
“your” business, excluding advertising, publishing, broadcasting, or

telecasting done by “you” or on “your” behalf; and

b. “advertising injury” arising out of an offense committed in the course of
advertising “your” goods, products, or services.

2. The “personal injury” or “advertising injury” offense must be committed:

a. within the “coverage territory”; and
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b. during the policy period.
Pls.” Compl. Exs. 1-3).S. Diamond & GolgNo. 06-00371 (S.D. Ohio Nov. 27, 2006) (“Policy”).
“Personal Injury” is defined in the Policy as occurring in one of four ways:

“Personal injury” means injury (other thdmodily injury”, “property damage”, or
“advertising injury”) arising out of one or more of the following offenses:

a. oral or written publication of material:
1) that slanders or libels a person or organization;
2) that disparages a person’s or agamtization’s goods, products, or services;

or

3) that violates a person’s right of privacy;

b. false arrest, detention, or imprisonment;

c. malicious prosecution; or

d. wrongful entry into, wrongful eviction fronor invasion of the right of private
occupancy of a room, dwelling, or premidleat a person occupies. This offense
must be committed by or on behalf of thener, landlord, or lessor of the room,
dwelling, or premises.

Id. at 93. An “Advertising Injury” is defined as well:

“Advertising injury” means injury (othehan “bodily injury”, “property damage”,
or “personal injury”) arising out of one or more of the following offenses:

a. oral or written publication of material:
1) that slanders or libels a person or organization;
2) that disparages a person’s or arigation’s goods, products, or services; or
3) that violates a person'’s right of privacy.

b. misappropriation of advertising ideas or style of doing business.

c. infringement of copyright, title, slogan, trademark, or trade name.

Id. at 91.
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After the pink diamond went missing, Stafforid its first suit against JKD and Jewelers
Mutual on October 23, 2006. Stafford originally filed the case in the Montgomery County Common
Pleas Court of Ohio, but JKD and Jewelers Mutaaloved it to the Southern District of Ohio on
November 27, 2006. The complaint requested deolgreglief against Jewelers Mutual regarding
coverage for the loss of the diamond and daségebreach of contract. Pls.” Compl. {1 75-85,
U.S. Diamond & GoldNo. 06-00371 (S.D. Ohiblov. 27, 2006). The complaint alleged claims
against JKD for negligence, breach of contract, unjust enrichment, conversion, civil liability for
criminal acts, fraud, and replevind. {1 37-74.

The district court eventually granted Jewelers Mutual’'s motion for summary judgment,
concluding that “Stafford’s Jewelers did not cdynpith the enforceable ‘records’ requirement in
the Policy with regard to the Pink Diamond andhsyefore, not entitled to insurance coverage on
the Pink Diamond.” Order 16J.S. Diamond & GoldNo. 06-00371 (S.D. Ohio Jan. 28, 2008).
Specifically, the district court established tatéier Mr. Stafford purchased the diamond and placed
itin his personal safe, “[h]e did not tell anyone, including his wifd.’at 3. Moreover, “no written
documentation was ever issued bgffeird or by Stafford’s Jewelers to memorialize the purchase
of the Pink Diamond from Vaughnerld. at 5. And, “[tlhe Pink Diamond was never included in
Stafford’s Jewelers’ inventory.1d. The Policy, however, requireda$ford to keep “[a] detailed
and itemized inventory of [the] property coveratijch includes the quantity, description and value
of the inventory at cost or as valued for repaytunder the application attached to this polidg.”
at 6 (citation omitted). Becausea8ord did not comply with thgirovision of the Policy, coverage

did not apply to the loss oféldiamond and Jewelers Mutual was dismissed from the 2006 lawsuit.
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Although Jewelers Mutual was dismissed from the case, JKD was not. It filed a
counterclaim against Stafford on April 12, 2007, gilg that Stafford “made false representations
to JDK concerning the Pink Diamond which is the subject of this action . . . which plaintiffs
allegedly shipped to JKD.” Countercl. { 28S. Diamond & GoldNo. 06-00371 (S.D. Ohio Apr.

12, 2007). JKD argued that Stafford “falsely repreged to JKD . . . that [it] had placed the Pink
Diamond inside the UPS box.Id. § 29. JKD alleged that Stafford “knew the falsity of these
representations when they were made” and “ntiaeise false representations to JKD pursuant to an
insurance fraud scheme, and made them wéhritent of deceiving and defrauding JDK, and/or
[Jewelers Mutual], and/or Brink’s.Id. {1 30, 31. Finally, JKD claindgo have relied upon these
false representations to its detrimeld. 11 32, 33.

A jury adjudicated Stafford’s and JKD’sspgective claims in November 2008. On May 13,
2009, based on that jury’s verdict, the court entered judgment on Stafford’s behalf:

This action was tried before a duly impaneled Jury with the Honorable Thomas M.

Rose presiding. The Jury has rendered its verdicts, and based upon these verdicts,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs U.S.

Diamond and Gold d/b/a Stafford Jewslend John M. Stafford recover from

Defendant Julius Klein Diamonds LLC the amount of $1,708,400.00 plus post

judgment interest pursuant to 28 U.S.C. 8 1961. The amount, if any, of attorneys’

fees and costs due to the Plaintiffs will be separately determined by this Court.
Judgment.S. Diamond & GoldNo. 06-00371 (S.D. Ohio May 13, 2009).

After trial, Stafford moved for attorney’s feaad costs, and JKD filed a notice of appeal.
The appeal was subsequently dismissed when JKD and Stafford entered into a confidential
settlement agreement and mutual rele&se=Order 1,U.S. Diamond & GoldNo. 06-00371 (S.D.

Ohio Aug. 3, 2009). Pursuant to the settlenagmeement, the May 13 judgment was vacated, and

all claims and counterclaims were dismissed pijudice, each party to pay its own costs.
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D
While the 2006 case was pending, Stafford requested that Jewelers Mutual defend against
JKD'’s counterclaim. In response to Staffonsiguest, Jewelers Mutual retained Howard Randell,
Esq., to assess whether coverage was wadaniandell authored a coverage opinion dated
September 14, 2007, in which he concluded KB counterclaim was not covered by the Policy.
Based on that report, on September 17, 2007, Jewelers Mutual sent a letter to Stafford refusing
coverage because JKD’s counterclaim did not come within the Policy’s provisions:

Jewelers Mutual has completed its invediign of the claims made against you and
Stafford’s. Based upon the allegations of the JKD counterclaim, it is Jewelers
Mutual’s position that the captioned polidges not provide coverage and therefore
Jewelers Mutual declines to accept Stafford’s tender of defense and indemnity. In
summary, the Jewelers Mutual/Stafford’sippprovides coverage for bodily injury,
property damage, personal injury, and advegisjury. The allegations in the JKD
counterclaim do not constitute bodily injury, property damage, personal injury, or
advertising injury. In addition, the allegations in the JKD counterclaim do not
constitute an “occurrence” under the policy.

Even if the policy provided coveragahich it does not, the policy excludes
coverage for “property damage”, “personal injury”, and “advertising injury” when
intentionally caused. Finally, the policy excludes coverage for punitvages.

As such, it is the position of Jewelers Maitthat all of the allegations against you
and Stafford’s are not covered under Jewelers Mutual Insurance Company policy

number 912223.

Pls.” Am. Compl. Ex. C, at 5 (Oct. 29, 2012).

On October 2, 2007, Randell sent a second letter to Don Elliott, a commercial lines claim
manager for Jewelers Mutual. In that letRaindell outlined the previous communications between
Jewelers Mutual and Stafford:

Following Jewelers Mutual’'s September 2007 claim declination to Stafford’s and

pursuant to your direction, we contacted Stafford’s counsel to discuss the Julius

Klein Diamonds’ (“*JKD”) counterclaim andewelers Mutual’s position. From our

conference, it appeared that Staffoibsinsel did not question, and possibly agreed
with, Jewelers’ position. We proposed toffétal’s counsel that Stafford’s stipulate
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that there is no coverage under the Jewelers Mutual/Staffords policy and agree to

withdraw its tender of defense and indemnity of the JKD counterclaim. While

Staffords’ counsel did not agree, courseigested that we prepare a proposed letter

agreement for her review. We have sifm®arded a letter agreement to Stafford’s

counsel and will follow-up with her shortly.

Pls.” Mot. Reopen Ex. A-2, at (Jan. 22, 2013). Randell’s billing records establish that counsel for
Stafford and Jewelers Mutual conducted telephoommderences concerning the stipulation and letter
agreement on October 3, 12, and 15, 2@5ePIs.” Mot. Reopen Ex. A-3, at 3 (Jan. 22, 2013). The
same records indicate that Jewelers Mutual veckiproposed changes to the letter agreement” on
October 24, 20071d. Two days later, the parties executed a letter agreement which indicated that
“Stafford’s, at this time, does not intend to contest Jewelers Mutual's coverage position as stated in
its September 17, 2007 letter.” Pls.” Am. Compl. Ex. G, at 11 (Oct. 29, 2012).

Because Jewelers Mutual refused cover&ggfford undertook its own defense of JKD’s
counterclaim. According to Stafford’s counsefjncurred legal fees in the approximate amount
of $1,000,000 to successfully defend the counterclélietsagainst it by JKD.” Pls.” Mot. Reopen
Ex. A-5, at 3 (Jan. 22, 2013).

After the 2006 case was resolved, on Noven23e2010, Stafford’s insurance agent, Roy
Johnson, again requested that Jewelers Mutual pay the costs for Stafford’s defense against JKD’s
counterclaim. Almost three months later, Jewelers Mutual responded with a letter declining
coverage. Inits letter, Jewelers Mutual emphadizatStafford’s counsel “agreed not to ‘contest
Jewelers Mutual’s coverage position as statets September 17, 2007 letter’ and confirmed that

Stafford ‘does not intend to pursue its tendatefense and indemnity for the JKD counterclaim.

Pls.” Mot. Reopen Ex. A-6, at 3 (Jan. 22, 2013). JemseMutual also clarified that while it was
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“always available to discuss the basis of JevgeMutual’s coverage position,” it was “unwilling
to change [its] position without a reasonable basis” for doingdso.

On October 27, 2011, Stafford sent a lettefewelers Mutual “to demand [that it] change
[its] position” and to provide a “reasonable bad®” doing so. Pls.” Mot. Reopen Ex. A-5, at 1
(Jan. 22, 2013). Stafford indicated that JKD’s cettiaim constituted a claim for “personal injury”
under the Policy, and that Stafford had not waiedght to contest Jewelers Mutual’s coverage
position. Id. at 2-3.

Jewelers Mutual responded with a January 3, 2012 letter confirming its decision to deny
coverage and providing further explanation:

Stafford’s withdrew its tender of the defense of the JKD counterclaim and executed

a letter agreement to that effect over fpeiars ago. As a result, Stafford’s may not

now seek reimbursement for legal feesadly incurred after it had previously agreed

not to pursue its tender. . . . Where there is no demand, there is no duty to defend.

... Based upon the above, it remains Jensdlutual’s position that it had no duty

to defend Stafford’s in regard to tB&D counterclaim, a position agreed to by

Stafford’s when it withdrewits tender. As a result, Jeweler's Mutual denies

Stafford’s request for reimbursement of defense fees and expenses.
Pls.” Mot. Reopen Ex. A-8, at 1-3 (Jan. 22, 2013).

E

After receiving the January 3, 2012 correspondence, Stafford filed its second complaint
against Jewelers Mutual on January 24, 2012. th&@006 case, the second was originally brought
in the Montgomery County Common Pleas Cou®bfo. On February 17, 2012, Jewelers Mutual
removed to a district court in the Southern District of Ohio pursuant to diversity jurisdiction.

Subsequently, Stafford filed an amended clampon October 29, 2012. The amended complaint

requested a declaratory judgment determining tivetlées Mutual owed Stafford a defense against
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JKD’s counterclaim. Stafford further alleged ataifor breach of contract, conduct in bad faith, and
punitive damages.

On October 29, 2012, Stafford filed atwn for partial summary judgmengeePIs.” Mot.

Summ. J. (Oct. 29, 2012). Less thao weeks later, on November 12, 2012, Jewelers Mutual filed
a motion for judgment on the pleadings pursuant to Federal Rule of Civil Procedure 3e¥c).
Def.’s Mot. J. 1 (Nov. 12, 2012). Stafford thfidad a motion to reopen and supplement the pending
motions, which the court grante&eeOrder 2—4 (Mar. 4, 2013).

The district court addressed Jewelers Mitumotion for judgment on the pleadings,
concluded that coverage was not warranted, asmigsed Stafford’s complaint. The court then
dismissed Stafford’s motion for summary judgment as moot.

The district court’s opinion painstakingly addressed each argument the parties presented.
The court first concluded that Jewelers Mutual had no duty to defend under the Policy because
JKD'’s counterclaim only involved fraudhich is not covered by the Policyd. at11. The court
emphasized that the allegations in the counterclaim did not implicate torts covered by the Policy,
such as disparagement, negligence, defamation, or malicious prosetaitail2—14. Next, the
court concluded that fraud allegations did notossn a “personal injury” or an “advertising injury”
under Coverage P of the Polidyg. at 14-17. Accordingly, the cdwoncluded there was no duty
to defend, and “all of the claims in Stafford’s [amended complaint] f&dl."at 17.

Despite this conclusion, “in the interest oftige,” the court went on to address Jewelers
Mutual’s other arguments against coverage undd?aliey. The court held that application of the
federalres judicatadoctrine also barred all of Stafford’s claints,at 24, and that even if it did not,

“Stafford’s failure to take any action on Jeweler’s [sic] alleged failure to defend in the 2006 Case
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constitutes a waiverjd. at 29. The court also concluded t8&fford’s bad faith claim was barred
by the applicable “four-year statute of limitationsd’ at 19. The court did not agree with Stafford
that the limitations period should be tolled duevtongful concealment or that Jewelers Mutual
should be estopped from raising the deferideat 20-21.

The court summarized its conclusions succinctly with the following lines:

The Court has considered Stafford’sended complaint], documents both referred

to in the [amended complaint] and attached to the [amended complaint], matters of

public record, and the arguments of counBased upon this consideration, the only

reasonable interpretation of JKD’s countermtl@gainst Stafford is that it is a fraud

claim. Fraud claims are not covered by Bolicy. Thus, Jewelers [Mutual] has no

duty to defend Stafford against JKD’s countaim. Because Jewelers [Mutual] has

no duty to defend, all of the claims thatf&ied brings in this lawsuit are dismissed.

All of the claims that Stafford brings this lawsuit may also be dismissed for other

reasons. The claims that Stafford has brought in this case are barred by the federal

res judicata doctrine. Also, Stafford witleglr its tender of these claims for defense

in writing and Stafford waived its claimsFinally, Stafford’s bad faith claim is

barred by the four-year statute of limitations.
Id. at 31. The district court entered judgmentMarch 4, 2013. Stafford filed a timely notice of
appeal on April 2, 2013SeeFed. R. App. P. 4(a)(1)(A).

[
A

Before reaching the substantive issues inwbinehis appeal, one threshold question must
be addressed: whether the Court should takeipldiotice of the documents involved in the 2006
case. After filing its appellant brief, Staffdlited a motion requesting the Court to take “judicial

notice of the record in the [2006] [c]ase, Swmuh District of Ohio Case No. 3:06-cv-371.”

Appellant’s Mot. 2.
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Jewelers Mutual filed a response indicating th&grees that judicial notice of the record
in [the 2006 case] is appropriate as a mattéawf” Appellee’s Resp. 2. Jewelers Mutual also
argues that “to the extent that the balance aff&t’s motion for judicial notice now attempts to
raise arguments that were neither raised to the District Court below and were not raised in Stafford’s
Corrected Brief on Appeal . . . those arguments should be strickdenJewelers Mutual vaguely
identifies those arguments as “those partidylset out at pp. 4-5" of Stafford’s motioid. In its
short reply to Jewelers Mutual's response, Stafford indicates that Jewelers Mutual’'s agreement
concerning judicial notice “shou&hd the inquiry” because it “disputes that it raised new arguments
...." Appellant’s Reply 2, 3.

As established iRPassa v. City of Columbu$23 F. App’x 694, 697 (6th Cir. 2005), “[a]ll
circuits to consider the issue have noted thaburt may take judicial notice of at least some
documents of public record” when addressing a Rule 12 motishnat 697 (collecting cases).
However, taking judicial notice of documentsHtmeeen limited by some courts to allow only “the
use of such documents . for the fact othe documents’ existence, and not for the truth of the
matters asserted thereinld. (collecting cases). IRassa this Court clarifie that “[ijn general,
the majority of the cases which do not allow a ctutake judicial notice ahe contents of a public
record do so because there is no way for an opposing party, prior to the issuance of the court’s
decision, to register his or her disagreement thighfacts in the documeat which the court was
taking notice.” Id. Accordingly, “in order to preserve a pastright to a fair hearing, a court . . .
must only take judicial notice of facts whiare not subject to reasonable dispute.”

But, as Stafford suggests, Jewelers Mutual’s response resolves whether the 2006 case

documents should be considered. Like Staffdedyelers Mutual encourages this Court to take
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judicial notice of those documentalthough it had the chance to plige any of the factual content
contained in those documents, Jewelers Mutuatalidlo so. And, because the district court relied
on many of the 2006 case documents in grantimgelées Mutual’s motion for judgment on the
pleadings, it is necessary that those documents be considered on appeal as well.
B

A district court’s decision regarding a matifor judgment on the pleadings under Federal
Rule of Civil Procedure 12(c) is analyzed using the s@engovostandard of review employed for
a motion to dismiss under Rule 12(b)(@ucker v. Middleburg-Legacy Placg39 F.3d 545, 549
(6th Cir. 2008) (citingsensations, Inc. v. City of Grand Rapifig6 F.3d 291, 295 (6th Cir. 2008)).
For purposes of a Rule 12(c) motion, all well-pleadederial allegations “must be taken as true,
and the motion may be granted only if the movingypa nevertheless clearly entitled to judgment.”
Id. (quotingJPMorgan Chase Bank, N.A. v. Wing&t0 F.3d 577, 581 (6th Cir. 2007)). A Rule
12(c) motion is appropriately granted “when no matessue of fact exists and the party making
the motion is entitled to judgment as a matter of lalg.”(quotingWinget 510 F.3d at 582).

In Bell Atlantic Corp. v. Twomb)\650 U.S. 544 (2007), the Sepne Court explained that
“a plaintiff's obligation to provide the ‘grounds’ of his ‘entitlement to relief’ requires more than
labels and conclusions, and a formulaic recitatibtine elements of a cae of action will not do.
Factual allegations must be enough to raise atigialief above the speculative level . . Id. at
196465 (brackets and internal citations omitted)Eriokson v. Parduss51 U.S. 89 (2007) (per
curiam), decided two weeks aftewombly the Supreme Court affirmed that “Federal Rule of Civil
Procedure 8(a)(2) requires only ‘a short and ptéatement of the claim showing that the pleader

is entitled to relief.” Specific facts are not nesary; the statement need only ‘give the defendant
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fair notice of what the claim is and the grounds upon which it résiickson 551 U.S. at 93
(internal quotation marks and ellipsis omitted) (quolimgpmby550 U.S. at 555). When reviewing
a motion for judgment on the pleadings pursuant to Rule 12, this Court “read[syah&lyand
Ericksondecisions in conjunction with one anotheBénsations526 F.3d at 295-96.

Accordingly, to survive a Rule 12(c) motiondsmiss, the well-pled allegations (taken as
true) must raise a right to relief above the speculative level but need not go beyond “a short and

plain statement of the claim showing that the ple&lentitled to relief.” Fed. R. Civ. P. 8(a)(2).

Also, because jurisdiction in this case is predicated upon diversity, Ohio substantive law
applies,Erie R. Co. v. Tompkinsg304 U.S. 64, 78 (1938), as well as federal procedural law,
Gasperini v. Ctr. for Humanities, Inc618 U.S. 415, 416 (1996).

Il

Stafford argues that the district court madenerous errors in granting Jewelers Mutual’s
motion for judgment on the pleadingsirst, Stafford claims that the district court erred in holding
Jewelers Mutual had no duty tofded against JKD’s counterclairBtafford argues that the district
court also erred when it concluded Stafford’s claims were barreesijydicataand when it held
that Stafford withdrew its tender of defenselaherefore waived its claims. Finally, Stafford
alleges that the district court erred when it deteeth that Stafford’s bad faith claim was barred by
the statute of limitations and that the limitations period was not tolled by Jewelers Mutual’s
fraudulent concealment or estoppel. Becauséitassue—concerning Jewelers Mutual’s duty
to defend—is dispositive, it is the only issue addressed below.

A
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The district court was correct when it camdéd that the Policy does not provide coverage,
even arguably, for JKD’s counterclaim. Becatlecounterclaim alleges that Stafford committed
fraud, it does not fall within the Policy’s provisions covering personal injury or advertising injury,
and therefore all of Stafford’s claims fail as a matter of law.

1

During the 2012 case, Stafford argued that JKD’s counterclaim can be interpreted as
disparagement, negligent misreggatation, defamation, or malicigoisecution rather than fraud.

In its opinion granting judgment on the pleadingsdistrict court emphasized the fact that during
the 2006 cast Stafford consistently representectti]KD’s counterclaim involved fraud and
nothing else.SeeOrder 11 (Mar. 4, 2013). The court then rejected each alternative interpretation
Stafford offeredid. at 12—14, and construed the counterclaim as one for fraud.

The lower court’s conclusion that JKD’s counterclaim merely alleged fraud is accurate.
Under Ohio law, fraud is “a knowing misrepresemiatf the truth to inducanother to act to his
or her detriment.’"Curran v. Vincent885 N.E.2d 964, 968 (Ohio Ct. App. 2007) (brackets, ellipsis,
and footnote omitted). The elements of fraud are as follows:

(a) arepresentation or, where there is a duty to disclose, concealment of a fact,

(b) which is material to the transaction at hand,

(c) made falsely, with knowledge of its fals or with such utter disregard and
recklessness as to whether it is true or false that knowledge may be inferred,

(d) with the intent of misleading another into relying upon it,
(e) justifiable reliance upon the representation or concealment, and

() aresulting injury proximately caused by the reliance.

4 The same judge presided over both cases.
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Cohen v. Lamko, Inc462 N.E.2d 407, 409 (Ohio 1984) (quotkrgedland v. Lipman429 N.E.2d
456 (Ohio 1980)).

JKD’s counterclaim from the 2006 case, it entirety, is reproduced below. The
enumerated paragraphs of the counterclaim, fiyi28—33, precisely track the elements for a fraud
claim under Ohio law:

27. Repeats and realleges the allegations of paragraphs 1-21 above, as if fully set
forth hereat.

28.  Plaintiffs John Stafford (“Staffofd and U.S. Diamond & Gold d/b/a
Stafford’s Jewelers (“Stafford’s Jelees”) made false representations to
JKD concerning the pink diamond which is the subject of this action (the
“Pink Diamond”), which plaintiffs allgedly shipped to JKD, unsolicited and
on approval, from their jewelry store @hio to JKD’s offices in New York
City.

29. Specifically, on February 14, 200&fter a Brink’s shipping bag was
delivered to JKD’s offices in New York City, and the UPS box inside it
proved to be empty when JKD opened it, plaintiff Stafford (acting
individually and on behalf of plaintiff Stafford’s Jewelers) falsely represented
to JKD, in a telephone conversation with JKD’s employee Chaim
Eichenstain, that plaintiffs hadguled the Pink Diamond inside the UPS box,
and had placed the UPS box contairtimgPink Diamond inside the Brink’s
shipping bag, prior to shipment, and falsely suggested to JKD that the
Brink’s shipping bag had been tampered with during the shipment process.

30. Upon information and belief, plaintiffs knew the falsity of these
representations when they were made.

31. Upon information and belief, plaintiffs made these false representations to
JKD pursuant to an insurance frautiesme, and made them with the intent
of deceiving and defraudintkKD, and/or plaintiffs’ insurer, and/or Brink’s.

32.  JKD justifiably and rightly relied upon plaintiffs’ false representations to
their detriment, but undertaking various actions and incurring various
expenses that they would not have undertaken or incurred absent plaintiffs’
false representations.

33. Plaintiffs’ false representations haaised JKD to suffer actual damages in
an amount to be determined at ltriaut believed to be in excess of
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$25,000.00.
34. Plaintiffs’ false representations €I were intentional, knowing, malicious,
reckless, and in conscious disregard of JKD's rights. Accordingly, JKD is
entitled to recover punitive damages against plaintiffs in an amount to be
determined at trial, butin excessk#5,000.00, as well as attorneys’ fees and
costs and pre- and post-judgment interest.
Countercl. 1 27-34).S. Diamond & GoldNo. 06-00371 (S.D. Ohidpr. 12, 2007). The
allegations in JKD’s counterclaim correspond with the elements of fraud under Ohio law, and
Stafford consistently referred to the claim as one for fraud during the 2006 case. Clearly JKD
intended to plead a fraud claim, and Stafford considered it as such.

Stafford now argues, at least since the 2tHs2z was commenced, that the counterclaim can
be interpreted as advancing causes of action ththefraud, such as disparagement, reckless fraud,
defamation, and negligent misrepresentationt é&en if JKD’s counterclaim alleged more than
fraud, which it does not, Stafford is foreclosedlMydoctrine of judicial estoppel from arguing that
the counterclaim involved other causes of actiomder the judicial estoppel doctrine, “where a
party assumes a certain position in a legat@eding, and succeeds in maintaining that position, he
may not thereafter, simplyecause his interests have changed, assume a contrary position . . ..”
New Hampshire v. Main®32 U.S. 742, 749 (2001) (quotiBgvis v. Wakeleel 56 U.S. 680, 689
(1895)).

As the district court noted, in the 2006 case, Stafford consistently represented that JKD’s
counterclaim merely involved frau&eePls.” Answer Countercl. ).S. Diamond & GoldNo. 06-

00371 (S.D. Ohio Apr. 16, 2007) (“JKD’s Counteiich fails as it has not pleaded its fraud

counterclaim with the requisite spkcity.”); Pls.” Mot. Summ. J. 1.S. Diamond & GoldNo. 06-

00371 (S.D. Ohio Jan. 30, 2008) (“Plaintiffs . . . mthis Court . . . for an Order entering summary

® As will be discussed, Ohio law does not recognize adiai “reckless fraud,” as opposed to a claim for “fraud.”

-20-



Case: 13-3385 Document: 006111940909 Filed: 01/21/2014 Page: 21

judgment . . . against [JKD] on its Counterolaalleging fraud.”); Pls.” Prop. Jury Inst. 38,S.
Diamond & Gold No. 06-00371 (S.D. Ohio Oct. 27, 20Q@®dicating JKD’s counterclaim involved
the elements of fraud, and athers); Pls.” Mem. Law 1).S. Diamond & GoldNo. 06-00371 (S.D.
Ohio Nov. 13, 2008) (“JKD filed a counterclaimrféraud against Stafford Jewelers and Mr.

Stafford. JKD has failed, however, as a matter of law, to prove the requisite elements of fraud”).

Because Stafford took the position thKDJs counterclaim involved nothing but fraud
throughout the 2006 case, and because Stafforgtieeailed on that claim when it was presented
to a jury, it cannot now assert the counterolanstead alleges disparagement, defamation, or
negligent misrepresentatioBeeAppellant Br. 6—20. Stafford simpbannot “play[] fast and loose
with the courts, blow[] hot and cold as the ocoasiemands, [or] hav[eit§] cake and eat it too.”
Browning v. Levy283 F.3d 761, 776 (6th Cir. 2002) (internal quotation marks omitted).

Accordingly, when addressing the question oétiner the Policy extends coverage to JKD’s
counterclaim, the counterclaim will be analyzed as only one for fraud.

2

Stafford’s Policy does not extend coveragelsoms for fraud, so Jewelers Mutual had no
duty to defend against JKD’s counterclaim alleging fraud.

As established by the Ohio Supreme Courtpaarance company has the duty to defend an
action against an insured when “the scope of llegations of the complaint . . . brings the action
within the coverage of the policyCity of Willoughby Hills v. Cincinnati Ins. CGal59 N.E.2d 555,
557 (Ohio 1984) (quoting/otorists Mut. Ins. Co. v. Trainpr294 N.E.2d 874 (Ohio 1973)).

Moreover, the duty to defend extends to situations where coverage is debatable:
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[W]here the insurer’s duty to defend is apparent from the pleadings in the case

against the insured, but the allegations do state a claim which is potentially or

arguably within the policy coverage, or there is some doubt as to whether a theory

of recovery within the policy of coveragpas been pleaded, the insurer must accept

the defense of the claim.
Id. at 558. A duty to defend may ariseevf there is no duty to indemniflyjotorists Mut. Ins. Co.
v. Nat'| Dairy Herd Improvement Assn., In¢50 N.E.2d 1169, 1174 (Ohio Ct. App. 2001), as the
duty to defend is “broader than. the duty to indemnify Granger v. Auto Owners In991 N.E.2d
1254, 1257 (Ohio Ct. App. 2013).

An insurer need not provide a defense, however, “if there is no set of facts alleged in the
complaint which, if proven true, would invoke coverag€ihcinnati Indemn. Co. v. Martjir10
N.E.2d 677, 678 (Ohio 1999) (citiigyeferred Risk Ins. Co. v. Gib07 N.E.2d 1118, 1124 (Ohio
1987)). Whether a given claim is covered under the terms of an insurance policy is a question of
law for the court to decideColumbia Cas. Co. v. City of St. Clairsville, Ohwn. 05-cv-898, 2007
WL 756706, at *15 (S.D. Ohio Mar. 8, 2007) (citations omittedg also Gomolka v. State Auto.
Mut. Ins. Co.436 N.E.2d 1347, 1348 (Ohio 1982) (whether an insurance company extends coverage
to a claim is a “question]] of law”).

Insurance contracts “must be construed in eamece with the same rules as other written
contracts.”"Hybud Equip. Corp. v. Sphere Drake Ins. Co.,,1367 N.E.2d 1096, 1102 (Ohio 1992).
The “most critical rule” prevents courts from réimg a contract when the intent of the parties is
evident, i.e., “if the language of the policy’®pisions is clear and unambiguous, [a] court may not
resort to construction of that languaged. (internal quotation marks omitted). Accordingly, in

reviewing an insurance policy, “was and phrases used thereirughbe given their natural and

commonly accepted meaning, where they in fact gsssgch meaning, to the end that a reasonable
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interpretation of the insurance contract consisietit the apparent object and plain intent of the
parties may be determineétdTomlinson v. Skolnjlk640 N.E.2d 716, 717-18 (Ohio 1989) (quoting
Gomolka 436 N.E.2d at 1348). “Ambiguities in insurance policies should be construed liberally
in favor of coverage.Nat'l| Dairy Herd, 750 N.E.2d at 1174.

Stafford argues that JKD’s counterclaim implicates a “personal injury” under Coverage P
of the Policy, which establishes that Jewelers Mutual will pay all “personal injury” sums for which
an insured becomes obligategeePolicy at 95-96. Again, “Personal Injury” is defined as:

injury (other than “bodily injury”, “property damage”, or “advertising injury”)
arising out of one or more of the following offenses:

a. oral or written publication of material:

1) that slanders or libels a person or organization;

2) that disparages a person’s or an organization’s goods, products, or
services; or

3) that violates a person’s right of privacy;

b. false arrest, detention, or imprisonment;
c. malicious prosecution; or
d. wrongful entry into, wrongful eviction fropor invasion of the right of private
occupancy of a room, dwelling, or premisieat a person occupies. This offense
must be committed by or on behalf of thener, landlord, or lessor of the room,
dwelling, or premises.
Id. at 93.
Simply put, JKD’s counterclaim for fraud doest constitute a “Personal Injury” under the
Policy because JKD's allegations do not align it requirements for personal-injury coverage
under section P. To begin with, the countairol does not allege (and Stafford does not argue

otherwise) a claim for false arrest, detention, or imprisonment; malicious prosecution; or wrongful

entry into, eviction from, or invasion of the right to private occupancy of a room, dwelling, or
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premises. It follows that coverage can only anse an oral or written publication of material that
slanders JKD, disparages JKD’s services, or violates JKD’s right of privacy.

But JKD’s counterclaim makes none of theldegations. Indeed, the counterclaim alleges
only that Stafford “made false representations to J¢Dcerning the pink diamond. . .”
Countercl. 1 28J.S. Diamond & GoldNo. 06-00371 (S.D. Ohio Apt2, 2007) (emphasis added).
Importantly, the counterclaim doast allege Stafford made false representations about anything
but the pink diamond; the counterclaim does notuidkelallegations that Stafford said anything
about JKD or its services.

Moreover, even if Stafford’'s statements dhcern JKD or its services, the statements were
not published as required to confer coverageePolicy at 93 (limiting injuries to “oral or written
publicationof material”) (emphasis added). The Poliogs not define “publication” in the context
of personal-injury coverage, and accordingly, teath assumes its “plain and ordinary meaning.”
Nationwide Mut. Fire Ins. Co. v. Guman Bros. Fam®®2 N.E.2d 684, 686 (Ohio 1995). The
Oxford English Dictionary defines “publication” dsotification or communication to a third party
or to a limited number of people regarded asasgntative of the public; an instance of thgec
. . . (b) communication of defamatory words to a person or persons other than the person or
organization defamed.Publication Definition OxfordEnglishDictionary.com. Likewise, in the
context of defamation, Black’s Law Dictionaryfuhes “publish” as “To communicate (defamatory
words) to someone other than the person deddnilack’s Law Dictonary 1268 (8th ed. 2004).

Under either definition, Stafford’s statements must have been made to a third party to
constitute publication. But that is not what JKD alleg&&eCountercl. § 29U.S. Diamond &

Gold, No. 06-00371 (S.D. Ohio Apr. 12, 2007) (“Specifically, on February 14, 2006 . . . Stafford
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. . . falsely representetb JKD, in a telephone conversation wittKD’'s employeeChaim
Eichenstain, that plaintiffs had placed thakPDiamond inside the UPS box, and had placed the
UPS box containing the Pink Diamond inside thenBs shipping bag, prior to shipment, and
falsely suggestetd JKDthat the Brink’s shipping bag haddn tampered with during the shipment
process.”) (emphasis added). It follows teaén if JKD succeeded on its counterclaim, all that
would have been proven is that Staffordwoitted fraud by making false representations d&D
employee, not to any other person or entity. Accordingly, there is “no set of facts alleged in the
[counterclaim] which, if proven true, would invokeverage,” and Jewelers Mutual had no duty to
defend. Martin, 710 N.E.2d at 678.

Although the counterclaim does not allege publication to a third party, Stafford argues that
it should not matter because “it is importanutaerstand the Supreme Court of Ohio has clearly
held the duty to defend need not arise solely filoenallegations in the complaint but may arise at
a point subsequent to the filing of the compigor counterclaim).” Appellant Br. 9 (citation
omitted). Contrary to this assertion, however, Ohio courts have limited when it is appropriate to
move beyond the allegations included in the complaint when determining whether a duty to defend
is implicated:

[T]he inquiry into the insurer[’]s duty to defend must naturally begin with a close

scrutinization of the allegations of the disgdicomplaint. If such a review reveals

claims which “potentially” or “arguably” fawithin the purview of the policy, then,

and only then, doe#/illoughby Hillsdictate that a court look to extraneous matters

to determine whether a defense is requaktthe insurer. On the other hand where

a court reviews a complaint and conclsdeyond a doubt that there are not arguably

covered claims encompassed therein it megdtretch the allegations beyond reason

to impose a duty on the insurer. To do so would effectively impose an absolute duty

on the insurer to provide a defense to the insured regardless of the cause of action

stated in the complaint. Even under liberal notions of notice pleading it would
be inherently unfair to require the insurer to provide a defense where the pleadings
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failed to notify, even arguably, that thesured is being sued on a claim covered by
the policy.

Nat’l Dairy Herd, 750 N.E.2d at 1176-77. In this case, JKD’s counterclaim alleged a claim for
fraud—a claim not covered by the Policy—so thiereo need to move beyond the counterclaim.
Stafford’s attempt to construe the claim asliogting some other cause of action through materials
extraneous to the counterclaim would “strettof allegations beyond reason to impose a duty” on
Jewelers Mutual, and those arguments find no traction®here.
B

Aside from its request for declaratory judgment concerning Jewelers Mutual’s duty to defend
against JKD’s counterclaim, Stafford’s amended complaint in the 2012 case alleges claims for
breach of contract (Count 1), bad faithgi@t I11), and punitive damages (Count \N§eePIs.” Am.
Compl. 11 116-123 (Oct. 29, 2012). the district court correctly noted, however, if there is no
coverage under the Policy for JKD’s counterclairasththree claims must fail. This result follows

because each claim is related to Jewelers Mutual’s refusal to defend: if there was no duty to defend,

® Stafford argues that JKD's counterclaim could constitigtekless fraud,” without any explanation of what reckless
fraud is or how it applies hereseeAppellant Br. 13. Ohio courts, however, do not recognize “reckless fraud” as a
viable claim. See Offenbeher v. Lomax Soful & Foster,, IN@. 17725, 1996 WL 539134, at *4 (Ohio Ct. App. Sept.

25, 1996) (holding that reckless conduct may be used “totiméeclement of ‘knowledge,” but that an appellant must

still demonstrate intent). Rather, the elements of fraud include representations “made falsely, with knowledge of its
falsity, or with such utter disregard and recklessness as to whether it is true tiraflals®wledge may be inferred

.. ."Cohen v. Lamko, Inc462 N.E.2d 407, 409 (Ohio 1984) (emphasis added). As Ohio courts rightly note, the
recklessness component is merely a method of inferring {hatty acted with knowledge; it does not allow for a fraud
claim that falls short of establishing the elements of knowledge and intent.

Stafford also argues that “[tlhe counterclaim ass#iese false representations were made maliciously,
recklessly, and in conscious disregard of JDK’s [sights—all allegations that fall short of the knowingly false
requirement, so the exclusion does not bar coveragg@pelant Br. 17. Stafford is, however, incorrect. JKD’s
counterclaim alleges a claim for fraud, and “[i]n the contéxraud claims, a plaintiff has the burden to prove that
defendant knowingly and intentionally misled or deceived plaint#fgyle v. Fairfield Machine Co., Inc697 N.E.2d
667, 677 (Ohio Ct. App. 1997). Stretching the counterclairaderaa claim for fraud absent intent—so as to implicate
coverage—stretches the allegations in JKD’s counterclaim too far.
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Jewelers Mutual did not breach the contract oirabad faith when it refused to defend. These
other claims were properly dismissed.
Y
The Policy does not impose a duty of defense upon Jewelers Mutual, and accordingly, all of

Stafford’s claims are without merit. @Hdistrict court’s judgment is affirmed.



