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HELENE N. WHITE, Circuit Judge. A jury convicted defendant-appellant
Christopher Tibbs of aiding arabetting Hobbs Actabbery and aiding and abetting possession
of a firearm in furtherance of a crime ofolence. The districtourt imposed a within-
Guidelines sentence totaling 346 months oprisonment. Tibbs appeals, challenging the
district court’s application of a career-offendgthancement under the Guidelines, and in a pro
se supplemental brief, further argues that Hdkdisgobbery is not a 8 924(c) crime of violence,
the evidence is insufficient to support his conwaiet, and that his sentence is unreasonable. We
AFFIRM.

I. Background

This case arises out of the robbery ofitilé. Caesars restaurant in Redford Township,

Michigan, by members or recruits of the Vice Laré street gang active across the Midwest.

"The Honorable Andre M. Davis, Senior Circuit Judge for the United States Court of
Appeals for the Fourth Ciutt, sitting by designation.
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The Government’s theory is that Tibbs, known“id% or “Fatah,” was a leader of the gang’s
Michigan branch, the Mafia Insane Vice Lordsat Tibbs met with four Vice Lords members
and prospects—Davone “Gudda” Baker, Clinton “Money” Edwards, Delaino “Jamaica”
Eppenger, and Marlin “lll Will’Smith—to discuss robbing the tlé Caesars; that Tibbs gave
the four advice, and the next morning, Bakedwards, and Smith executed the robbery while
Eppenger stood watch nearby; andttthe robbers themet with Tibbs tocelebrate and get
tattoos, and gave him a largerfpan of the money, which Tibbgsed to pay for the group to
attend a Vice Lords reunion in Chicago.

A grand-jury indictment charged Tibbs withding and abetting Hobbs Act robbery, in
violation of 18 U.S.C. 88 2mal 1951(a), and aiding and abedtipossession of a firearm in
furtherance of a crime of violenc, violation of 18 U.S.C. 88 2nal 924(c), as well as a street-
gang enhancement, 18 U.S.C. § 521. At the-ftay jury trial, the Government focused on
establishing Tibbs’s involvement in the plannofghe robbery, relying mainly on the testimony
of the other Vice Lords. The Government cast thbbery as a gang irdtion orchestrated by
Tibbs to finance the gang. The Vice Lords w#ges testified that, among other things, Tibbs
told the crew that they would need weapons, face masks, and gloves; that they would need to do
something about the cameras; and that theyldhmake sure to leave no evidence.

The jury returned a verdict of guilty on both counts, and additionally found that Tibbs
had aided and abetted brandishing (as oppossidnae possession), and that he committed one
of the offenses while participating in a strgang. The Presentencepg®e (PSR) calculated a
career-offender-enhanced Guidelisesitencing range of 262 to 3@ionths of imprisonment for

the robbery, and a mandatory-minimum 84-morthsecutive sentence for the firearm offense.
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Tibbs filed a sentencing memorandum that retpok a variance bufid not object to the
calculation of the Guidelas range in the PSR.

At sentencing, the district court adopted tRSR Guidelines range without objection.
After denying Tibbs’s request for a variance, dmsrict court imposed a sentence of 346 months
of imprisonment, consisting @62 months’ imprisonment for thhebbery offense (the bottom of
the Guidelines range) and 84 months’ consge imprisonment for the firearm offense
(the statutory mandatory minimum).

Il. The Guidelines Car eer -offender Enhancement

Tibbs first asserts that thestlict court erred in sentencing him as a career offender under
the Guidelines. The Guidelines provide foriaareased sentence if the defendant is a career
offender. U.S.S.G. § 4B1.1(a) explains:

A defendant is a career offender i) the defendant was at least eighteen

years old at the time the defendant committed the instant offense of conviction;

(2) the instant offense of conviction is dofey that is either arime of violence or

a controlled substance offense; and (&) diefendant has at least two prior felony

convictions of either a one of violence or a controlled substance offense.
Tibbs argues that one ofshiwo prior felony convictions-Michigan armed robbery, Mich.
Comp. Laws 8 750.529—is not a crime of violencAdditionally, Tibbs, in a supplemental
brief, argues that his other prior felonypnwiction—Michigan deliery/manufacture of a
controlled substance of less than 50 gramih. Comp. Laws8 333.7401—is not a proper
career-offender predicate because thehiglan statute is overbroad.

At the time of Tibbs’'s conviction andentencing, the crime-of-violence Guideline

provided:

(&) The term “crime of violence” meansyaoffense under federal or state law,
punishable by imprisonment for a term exceeding one year, that—

(1) has as an element the use, attempted use, or threatened use of physical
force against the person of another, or

-3-
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(2) is burglary of a dwelling, ang, or extortion, involves use of
explosives, or otherwise involves condtltat presents a serious potential
risk of physical ifury to another.
U.S.S.G. § 4B1.2(a). The commentary to #astion, captioned “Applicain Notes,” stated:
“Crime of violence” includes murdemanslaughter, kidnapping, aggravated
assault, forcible sex offenses, robbengoar, extortion, extortionate extension of
credit, and burglary of a ddlling. Other offenses arincluded as ‘crimes of
violence’ if (A) that offense has as an element the use, attempted use, or
threatened use of physical force against the person of another, or (B) the conduct
set forth (i.e., expressly charged) the count of which the defendant was
convicted involved use of explosivgéncluding any explosive material or
destructive device) or, by its nature, preéedma serious potential risk of physical
injury to another.
The definition of crime violence is comprisedtbfee clauses: the force clause, the enumerated-
offense clause, and the residual clauSee, e.g.United States v. Rodrigue@64 F.3d 1032,
1036 (6th Cir. 2011). Hsical force means violent force—that is, force capable of causing
physical pain or injury to anothedohnson v. United Statek30 S. Ct. 1285, 1270-72, (2010)
In Johnson v. United States35 S. Ct. 2551 (2015), the Supreme Court held the residual
clause of the Armed Career Criminal Act of 1984 (ACCA) void for vagueneddnited States
v. Pawlak 822 F.3d 902, 904-11 (6th Cir. 2016), we held fmdinsors reasoning invalidated
U.S.S.G. § 4B1.2(a)’s identicallyorded residual clause. The itidation of the residual clause
prompted a new wave of litigation focusing on tbece-as-an-element clause of the definition
and on the commentary’s application notes. Swels the law when TibbBled his appeal.
However, the Supreme Court recently rejededagueness challenge to U.S.S.G. § 4B1.2(a)’s
residual clause, concludi that the Guidelines, unlike theCCA, do not fix the permissible

range of sentences and “merejyide the exercise of a cadgr discretion in choosing an

appropriate sentence withithe statutory range.” Beckles v. United StatefNo. 15-8544,
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2017 WL 855781, at *6 (U.S. Mar. 6, 201%). Thus, we analyze Tibbs's claim under the
Guideline as it existed at the time of histsmcing, giving effedio the residual clause.
A. Standard of review

The parties disagree regarding the propendsted of review. Tibbs contends that
ordinary, de novo review applieRodriguez 664 F.3d at 1035; the government argues that
because Tibbs conceded the issue below and challenges the enhancement for the first time on
appeal, our review is for plain error.Tibbs responds that pla@rror review does not apply
because the district cowlid not adequately follownited States v. Bosti@71 F.3d 865 (6th
Cir. 2004); the government contends thatBlsticquestion was adequat®/e need not further

address the standard of review becalibbs’ claim fails even de novo review.

'Effective August 1, 2016, the Sentencing Cdesion amended § 4B1.2(a)(2) to remove
the residual clause and alteethst of enumerated offenseSeeU.S.S.G. app. C, amendment
798; 81 Fed. Reg. 4741-02 (Jan. 27, 20T6B Guideline now provides:

(a) The term “crime of violence” meansyaoffense under federal or state law,
punishable by imprisonment for a term exceeding one year that—

(1) has as an element the use, attempted use, or threatened use of physical
force against the person of another, or

(2) is murder, voluntary manslaught&igdnapping, aggravated assault, a
forcible sex offense, robbery, arsoextortion, or the use or unlawful
possession of a firearm described in 26 U.S.C. 5845(a) or explosive
material as defined in 18 U.S.C. 841(c).

U.S.S.G. §4B1.2.
> The government does not assert that Tibhived the claim by conceding the issue at
sentencing.
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B. Michigan Armed Robbery

Tibbs contends that Michigan armesbbery is not a crime of violenée At the time of
his 1994 conviction, Michigan’s ared robbery statute provided:

Any person who shall assawnother, and shall felasusly rob, steal and take

from his person, or in his presence, angney or other property, which may be

the subject of larceny, such robber beammed with a dangerous weapon, or any

article used or fashioned in a manneletad the person so assaulted to reasonably

believe it to be a dangerous weapon, shall be guilty of a felony, punishable by

imprisonment in the state prison for life any term of years. If an aggravated

assault or serious injury is inflicted by any person while committing an armed

robbery as defined in this section, thenteace shall be ndéess than 2 years’

imprisonment in the state prison.
Mich. Comp. Laws 8 750.529 (1994mended by004 Pub. Acts No. 128. This 1994 version
of the armed robbery statute has three elemefitd) an assault, (2) a felonious taking of
property from the victim’'s peom or presence, and (3) the defant must be armed with a
weapon described in the statutePeople v. Hendricks503 N.W.2d 689, 691 (Mich. Ct. App.
1993),aff'd, 521 N.W.2d 546, 553 (Mich. 19943ccord People v. Rodger645 N.W.2d 294,
298 (Mich. Ct. App. 2001)People v. Norris600 N.W.2d 658, 660 (Mich. Ct. App. 1999);
People v. Caringss97 N.W.2d 130, 135 (Mh. Ct. App. 1999)People v. Johnsom47 N.W.2d

65, 71 (Mich. Ct. App. 1996People v. Allen505 N.W.2d 869, 871 (Mich. Ct. App. 1993).

® Tibbs's challenge to the use of Hobbst Acbbery as a preciite for his § 924(c)
conviction, raised in a pro se supplemental brief and discuséed contains unexplained
citations to the analogous definition of “crimevadlence” used in the career-offender Guideline,
U.S.S.G. § 4B1.2(a)(2). Beyondede citations, Tibbdoes not addressdluse of Hobbs Act
robbery as the conviction offense for his cam@féender enhancement, and the section of his
brief addressing this issue expressly challefge$ 924(c) conviction, ndtis sentence. Tibbs
Supp. Br. 13-15. If Tibbs intends ¢thallenge the use of HobBst robbery as the conviction-
offense predicate for the career-offender enhancertiaitchallenge is at best perfunctory and
undeveloped, and for that reason must be deemed waived on app#ed States v. Crumptpn
824 F.3d 593, 619 n.7 (6th Cir. 2016) (“Generallys$iles adverted to in a perfunctory manner,
unaccompanied by some effort at developed argumentation, are deemed waived.™).

-6-
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We take a “categorical” approach to determining whether an offense is a crime of
violence, “looking only to the statty definitions of the prior offeses, and not to the particular
facts underlying those convictions.Taylor v. United States495 U.S. 575, 600 (1990). But
when the statute of conviction “comprises mudtjpalternative versions of the crime” with
“alternative elements,” the statute is considekdsible,” and we take a “modified categorical
approach.” Descamps v. United Stajel33 S. Ct. 2276, 2284—-85 (201Bited States v. Ford
560 F.3d 420, 421-22 (6th Cir. 2009). Here, the 2@94ion of Michigan armed robbery is not
divisible; the Michigan state courts have madsacthat the statute provides for one offense with
three elements.See eg., Hendricks 503 N.W.2d at 691. The statute establishes different
factual means of establishing the elements—dxample, property may be taken from the
victim’'s person or presence, and a defendant beagrmed with an actual weapon or an article
fashioned and perceived to be a dangercespean—>but the Supreme Court recently made clear
that “alternative factual means” ot make a statute divisibléMathis v. United Stated36 S.

Ct. 2243, 2249, 2251-54 (2016).

Tibbs makes various arguments assertireg Michigan armed robbery does not have
physical force or the threatened use of physicalefas an element and thus does not satisfy the
force clause of U.S.S.G. § 4B1.2(a). However, in lighBetkles we need not parse the
Michigan armed robbery statute to determine Wweeit satisfies the force-as-an-element clause
because it qualifies as a crime of violence underdsidual clause of U.S.S.G. § 4B1.2(a). The
residual clause of the Guidelinlesadens the definition of “crime&f violence” to include crimes
that “otherwise involve[] conduct that presents a serious potaigia of physical injury to
another.” U.S.S.G. § 4B1.2(a). This court hasvimusly held that Michigan larceny from the

person, which requires that property be taken from the possession oftthear from within
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the immediate presence or area aftoal of the victim, is “clearly tb type of situabn that could
result in violence” and constitutes a crime wblence under the residual clause of the
Guidelines. United States v. Paynd63 F.3d 371, 375 (6th Cir. 1998Like larceny from a
person, the armed robbery statateissue has as an elemeng taking of property from the
victim’'s person or presence. It also requitkat the offender be @med with an actual or
perceived weapon, which only increases the riskia@énce. Michigan armed robbery therefore
fits within the residual clause of the Guidelines.
C. Michigan Déelivery/M anufacture

In the wake ofBeckles Tibbs sought leave to file supplemental brief to add a new
argument challenging the use of his prior drug offense as a career-offender predicate. Under the
unusual circumstance thaecklegprecluded most of Tibbs’ arguments, we granted the motion.

The Guidelines career-offender enhancemesquires at least two “prior felony
convictions of either a crime ofiolence or a controlled substance offense.” The Guidelines
define “controlled substance offense” as “an ke . . . that prohibits the manufacture, import,
export, distribution, or dispensimgyf a controlled substance (arcounterfeit sultance) or the
possession of a controlleslibstance (or a counterfeit substance) with intent to manufacture,
import, export, distribute, or dispense.” 35.G. § 4B1.2(b). Athe time of his 2009
conviction, the Michigan statute read: “Exceptaashorized by this article, a person shall not
manufacture, create, dediv or possess with intetd manufacture, creats deliver a controlled
substance, a prescription form, or a cotfete prescription form.” Mich. Comp. Laws
§ 333.7401(1)see also People v. Brown55 N.W.2d 664, 672 (Mich. Ct. App. 2008).

In his supplemental brief, Tibbs argues ththis 136 S.Ct at 2243, arldnited States

v. Hinkle 832 F.3d 569 (5th Cir. 2016), two casksided during the pendency of his appeal,
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should persuade this court tha¢ tMichigan controlled substans&tute is too broad to qualify
as a career-offender predicate offense. SpadificTibbs argues thahe Michigan controlled
substance statute is indivisible undiéaithis andHinkle, and the inclusion of the terms “create,”
“a prescription form,” and “a counterfeit pres¢igm form” in the Michigan statute renders it
overbroad in relation to the Guidelines defon of a controlled sulbance offense. IRinkle,
the Fifth Circuit held that a Texas statute that oratized the act of offering to sell a controlled
substance by including it in the definition odeliver” was broader than the Guidelines’
definition of a controlled-substance offens&32 F.3d at 576. Theourt reasoned thdahe
relevant portion of the statute was indivisibkchuse the definition of “deliver” set out various
means of committing the singular offense of liekring a controlled substance,” rather than
distinct elements of separate offenséd. at 573 (alterations omitted)The Fifth Circuit thus
found that in light ofMathis, the “delivery element of Hinkle'srime of conviction criminalizes
a greater swath of conduct than the elementseofdlevant Guidelines offense . . . [and] cannot
serve as a predicate offense under thee€aOffender Guideline provision[.]1d. at 57677
(internal quotation marks and alterations omitted).

However, Tibbs’ reliance oMathis and Hinkle is misplaced. First, in applying the
elements/means distinction to the specific criminal statMathis applied established lowa law
and Hinkle applied established Texas lavtee State v. DuncaBl12 N.W.2d 519, 523 (lowa
1981) (holding that lowa’s burgharstatute listed alternative means of satisfying the single
locational element such that a jury need agtee on which location was involved in the
offense);Lopez v. Statel08 S.W.3d 293, 299 (Tex. Crim. A@003) (holding that offering to
sell a controlled substance is one meanssatisfying the delivery element of the Texas

controlled substance statuteljibbs cites no Michigan law declag that the relevant portions of
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M.C.L. 8§ 333.7401 provide alternative means rather than elements. Seltokld,addressed
only the word “deliver” and its definition; it didot discuss the full text of the predicate-offense
statute, which states that a person commasattiense “if the persoknowingly manufactures,
delivers, or possesses with intent to deliveoatilled substance listed” in the penalty group.
832 F.3d at 572.Hinkle held only that the element of ldery was indivisible, and did not
address whether the entire statute was indi@ssbch that manufacture, delivery, and possession
with intent to deliver stated alternativmeans of satisfying a single elemeid. at 576. The
latter, unaddressed inquily at issue here.

Further, although there is no Michigan eaaddressing the meaning of “create,” in
context it is likely that the word is includedtime statute in addition to “manufacture” because it
refers to the objects “a prescription form” andctanterfeit prescription form.” Additionally, it
appears that in Michigan, defendants are genechbyged with a particular form of the various
offenses listed in the statute—manufacture, creation, or delivery or possession with intent to
manufacture, create, or deliver a controlledhstance, a prescription form, or a counterfeit
prescription—and the act they are chargeth Wwecomes an element of the offensgee, e.g.,
People v. Linton2016 WL 7333422, at *2 (Mich. Ct. pp. Dec. 15, 2016) (explaining the
elements of manufacturing methamphetamineiratuding “the defendant manufactured a
controlled substance” and the elementsdelivering methamphetamine as including “the
defendant delivered a controllelibstance.”). The same is troé “prescription form[] or
counterfeit prescription form.”See, e.g., United States v. Soloms®2 Fed. App’x 359, 361
(6th Cir. 2014) (referring to prescriptidorm as an element of the statuteyee also Lintan
2016 WL 7333422, at *2 (defining the elemerds manufacturing methamphetamine as

including “the defendant manufactured a controlled substanBefple v. Mass628 N.W.2d

-10-
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540, 625 (Mich. 2001) (“It i®ven more evident that subsen (2) of M.C.L. § 333.7401 entails
the elements of separate offenses becausedidns (2) covers various drug types as well as
prescription forms. [T]hestextual clues support the conclusion that the amounhaiule of
controlled substances are elements of a éslivffense[.]”) (emphasis in originallReople v.
Wolfe 489 N.W.2d 748, 752 (Mich. 19929mendedOct. 9, 1992) (defining the elements of
possession with intent to deliviesss than fifty grams of cocaires including “that the recovered
substance is cocaine”).

Moreover, unlike the criminal statutes Mathis and Hinkle, M.C.L. § 333.7401’s
subsections provide different pétnes for the various offensedescribed. Violations of the
statute involving a prescription form or a coenfgéit prescription form are punishable by
imprisonment for not more than 7 yearsaffine of not more than $5,000 or both. M.C.L.
§ 333.7401(2)(f). In contrast, violations involving delivery/manufacture are subject to a much
greater penalty. M.C.L. 8 333.7401(9)(g=(iv). This is furtherindication that the statute set
forth separate offenses and not alternative means of committing the same offense.

We note, finally, that although the PSlRscribes the 2009 conviction offense as
“Deliver/Manufacture Controlled Substanceoaine) Less Than 50 Grams,” because Tibbs
conceded the predicate-offense issue below, we havegheparddocuments to conclusively
establish the predicate convictioffense. In his opening briein appeal, Tibbs asserts that he
was actually convicted of simple use, not defiwmanufacture, although he concedes there is no
support for that assertion in the instant record such a claim “should bmiised in the district
court on a motion under 28 U.S.C. § 2255.” AppelBmtat 9. Thus, on this record we find no
error in the district court's use of the 2008neiction to support application of the career-

offender enhancement.

-11-
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Convictions

Tibbs raises several additional issues in hisga supplemental brief. He first challenges
his convictions, arguing that Hobbs Act robbery is not a crime of violence under § 924(c) and
that the evidence does not support his convictions.

A. Crime of violence

Section 924(c) prohibits using or carrying geéirm “during and in relation to any crime
of violence.” Tibbs contends d@h Hobbs Act robbery is not ‘&@rime of violence.” Tibbs
forfeited this objection by failing to raise the issnehe district court, and we review only for
plain error. United States v. Mack’29 F.3d 594, 607 (6th Cir. 2013). “We may consider relief
for an error not raised below only if we find (1) err@®) that is ‘plain,” and (3) that affects the
substantial rights of the defendantld. (citing Johnson v. United State§20 U.S. 461, 467
(1997)). “If these three conditions are met, then may exercise oudiscretion to notice the
forfeited error, but only if we find the errorrgmusly affects the fairness, integrity, or public
reputation of the judicial proceedingdd.

Section 924(c) provides:

For purposes of this subsection the téarime of violence” means an offense
that is a felony and—

(A) has as an element the use, attempisa] or threatenease of physical force
against the person or property of another, or

(B) that by its nature, involves a substahtisk that physical force against the

person or property of another may besdisn the course of committing the

offense.
18 U.S.C. §924(c)(3). As ith the career offender enhancam “we use a ‘categorical
approach’ to determine whether an offense constitutes a ‘crime of violence’ for purposes of

8 924(c)(3),”United States v. RafidNo. 15-4095, 2016 WL 3670273, & (6th Cir. July 11,

2015), “looking only to the statutomyefinitions of the prior offeres, and not to the particular

-12-
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facts underlying thasconvictions.” Taylor, 495 U.S.at600. But when the statute of conviction
“comprises multiple, alternative versions of themg” with “alternative elements,” the statute is
considered “divisible,” and we tale“modified categorical approachDescampsl33 S. Ct. at
2284-85. Under this approach, we must “determihieh statutory phrase was the basis for the
conviction” by examining a limited aks of trial-court materialsJohnson v. United States
559 U.S. 133, 144 (2010).

The Hobbs Act provides:

Whoever in any way or degree obstsjaelays, or affects commerce or

the movement of any article or commaodity in commerce, by robbery or extortion

or attempts or conspires so to do, or commits or threatens physical violence to any

person or property in furtherance of a parmpurpose to dorgthing in violation

of this section shall be fined under thige or imprisoned not more than twenty

years, or both.

18 U.S.C. § 1951(a). Here, there seems to bdispute that the HobbAct is divisible into
distinct robbery and extortion offensesidathat Tibbs was convicted of robbergf. United
States v. HillNo. 14-3872, 2016 WL 4120667, at *3 n.5 (2d Cir. Aug. 3, 20d6jted States v.
Kennedy 133 F.3d 53, 57 (D.C. Cir. 1998)nited States v. Mende292 F.2d 1488, 1491 (9th
Cir. 1993). Because the parties agree, wenmsswithout deciding that this division of the
statute is correct.

Although we apparently have nget addressed the questihether aiding and abetting
Hobbs Act robbery is a crime of violence, we heldJmted States v. Taylpd76 F.3d 331 (6th
Cir. 1999), that conspiracy to commit Hobbs Act robbery is imnecrof violence under
8 924(c)(3)’s residual clausdd. at 337-38see also, e.gUnited States v. EldeB88 F.3d 127,
129 (2d Cir. 1996) (per curiamylendez 992 F.2d at 1491. Further, wleclined to extend the

Supreme Court’'slohnsonvoid-for-vagueness analis to the similarly, but not identically,

worded residual clause of 8 924(ehdainstead upheld the residual clauddnited States v.

-13-
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Taylor, 814 F.3d 340, 379 (6th Cir. 2016But see Shuti v. LynciNo. 15-3835, 2016 WL
3632539, at *9 (6th Cir. 2016) (lbhg the residual clause di8 U.S.C. §8 16(b) void for
vagueness). The Eleventh Circtetently held that aiding arabetting Hobbs Act robbery is a
crime of violence under § 924(c)(3)(A), the force clausere Colon No. 16-13021, 2016 WL
3461009, at *4 (11th Cir. June 24, 2016). The Second and Ninth Circuits have also concluded
that Hobbs Act robbery satisfiestforce clause more generallyill, 2016 WL 4120667, at *7;
United States v. HowardNo. 15-10042, 2016 WL 2961978 (9th Cir. May 23, 2016) (mesae;

also United States v. Farme¥3 F.3d 836, 842 (8th Cir. 199&oncluding that Hobbs Act
robbery satisfies the force ckriof 18 U.S.C. § 3559(c)(2)).

Tibbs does not point to cases supportinganigiment that aiding and abetting Hobbs Act
robbery is not a crime of violence, and Wwave found none. Under these circumstances, any
error is not sufficiently plain to warrantuwersal on the basis @ forfeited objection.United
States v. Olano507 U.S. 725, 734 (1993) (defining “pla as “synonymous with ‘clear’ or,
equivalently, ‘obvious™).

B. Sufficiency of the evidence

“Evidence is sufficient to support a convictidn‘after viewing the evidence in the light
most favorable to the prosecutioany rational trier of fact culd have found the essential
elements of the crime beyond a reasonable doubt’ wdibaf‘the evidencés . . . considered.”
United States v. Honeycu®16 F.3d 362, 670 (6t@ir. 2016) (quotingJackson v. Virginia
443 U.S. 307, 319 (1979)). “In undertaking tlisalysis, this court neither independently
weighs the evidence nor judges the credibiityitnesses who testified at trial United States
v. Napier 7 F.3d 333, 345 (6t@ir. 2015) (quotingJnited States v. Howardb21 F.3d 433, 460

(6th Cir. 2010)) (internal quotation marks omitted).
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1. Aiding and abetting Hobbs Act robbery

Tibbs first contends there was insufficienidance to support that he aided and abetted
the Hobbs Act robbery committed by Baker, Edwards, Eppenger, and Shithroscribing
aiding and abetting undet8 U.S.C. § 2, Congress used language that “comprehends all
assistance rendered by words, acts, encouragement, support, or preRaves,”v. Ernst
& Young,507 U.S. 170, 178 (1993gyven if that aid relates to only one (or some) of a crime's
phases or elementsHowever, “a person is liable unde28or aiding and abetting a crime if
(and only if) he (1) takes an affiative act in furtherance of thatfense, (2) with the intent of
facilitating the offense’s commission."Rosemond v. United States34 S. Ct. 1240, 1245
(2014). Tibbs does not contest the first prasfgthis analysis, butrgues only that the
government offered insufficient evidencehis intent to facitate the robbery.

A rational jury could find that Tibbs intended facilitate the robbery. At trial, the
government presented evidence that Tibbs wasemt when the Vice Lords were planning the
robbery, provided advice on how to commit the offense, and used some of the proceeds to pay
for the principals’ tattoos and adé Lords meeting in Chicago.

For example, Smith testified that Tibbs was present during the planning, and told the
robbers, “[I]f y’all was going to do it, make suy&ll do it right.” R. 49, Tr., PID 403. The
government read to Smith from his grandyjuestimony, where the government had asked

whether Baker called Tibbs “to make sure Wweuld approve of theobbery or bless the

*18 U.S.C. § 2 provides:
(a) Whoever commits an offense against thetéthStates or aids, abets, counsels
commands, induces or procures its cossinn is punishable as a principal.
(b) Whoever willfully causes a@act to be done which directly performed by
him or another would be an offense aghithe United States, is punishable as
a principal.
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robbery,” and Smith had answeréBless the robbery, yeah.ld. at PID 404. Smith confirmed

that he recalled his answer. During the grand-jury proceedings, the government had also asked
Smith why the robbers calletibbs, and why the call was puortant; Smith had responded,
“Because he’s the chief enforcer. Beforewtllo anything they have to go through hinhd’ at

PID 405. Smith again confirmed that he recallesl #imswer. Smith alsestified thatTibbs had

told the robbers to make sure not to leave evidence.

The government asked Smith whether Tilblasl mentioned “bringing money into the
nation” with respect to the robberld. at PID 406. Smith responded, “No,” and the government
again referred to the grand-jury proceedings, wi&mith had testified: “[Tibbs] said when you
get done with the job half of it g@s to y'all, half of it goeso the whole crew just in case
something like this would happenld. at PID 407-08. Smith testified that he recalled providing
this testimony, and the government asked whether “something like this” had been a reference to
“[g]etting caught.” Id. at PID 408. Smith answered that lieed meant “[sJomething like if we
needed to use for then we’ll be able to have it to use it [sld].’at PID 408. The government
asked what they would “use it” for,nd Smith responded: “Probably drugs.ld. The
government also asked who supplied the watkikies used in # robbery, and Smith
responded, “To be honest, | don’'t knowd. at PID 416-17. The government then read from
the grand-jury testimony, where 8mhad testified that Tibbs pvided the walkie-talkies, and
Smith testified that he recalled this answer.

Similarly, Edwards testified that Tibbs “saite was going to need weapons.” R. 49, Tr.,
PID 354-55. The government asked whether Titabd the robbers that they would need
weapons, face masks, and gloves; Edwards tektli@t he had. The government asked whether

Tibbs said “anything about camerashd Edwards answered, “Yeah.ld. Edwards also
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testified that the robbers communicated by veatlklkie because they “didn’t trust the phone”
which “could be tapped.”Id. at PID 357-58. After Edwardestified that Eppenger had
provided the walkie-talkies, the governmeaad from Edwards’s grand-jury testimony, where
he testified that Tibbs provided them, and Edwatdnied his grand-jurtestimony. Later, the
government asked Edwards: “Did you know ttheg walkie-talkies were from [Tibbs]?Id. at
PID 377. Edwards answered: “Nold.

During Baker's testimony, the governmentdged on the planning for the robbery.
Baker testified that he “remdrar[ed] putting the plan togethéne night before, before we
executed the next day,” but didn’t rememberethier Tibbs was preseni. 50, Tr., PID 509—
11. The government reminded Baker of the gnamg-roceedings, where he had been asked
whether the robbers brought theuplto Tibbs, and Baker had testf: “We did put the plan to
him, and he put his thoughts inltl. When asked what Tibbs said, Baker had testified: “Pretty
much how to execute it. Whttt do, what not to do. What to wear, what not to wear, you know.
... Wear gloves. ... Get the money so we can come back to the way welsdvadBBaker
repeatedly testified that he did not remember his testimony from the grand jury: “lI seen the
paper, man, but | don't remember thatld. The government also asked Baker about the
financial motive for the robbery, and whether thbbers had been “fund raising for the gang.”
Id. at PID 514-16. Baker answered: “No, thdat's what the money went told.

On redirect, the government returned to igsue of planning, and Baker testified that
Tibbs “definitely did not hip plan the robbery.”ld. at PID 532—-34. The government reminded
Baker of his grand-jury testimony, and Baker responded:

Right. So Mr. Prosecutor, now if thet called planning a robbery then by all

means, yes. | thought planning a robbisrywhen you sit down and put together

the plan with the people that’'s going to help you do it meaning as me, and the
three guys that went in and did the rolybsat down and disissed specifically
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what we were going to do as partnersugasvorking together. | was the gunman.

The two were the eyes and the lookout emdhake sure | wasn't rushed, and to

disabled phones and cameras [sic]. Tiegtlanning. What you just described

was basically putting in input. That's nplanning. That's putting an input in.

Come on, man.

Id. The government asked, “So your gang legaar in just input,” and Baker answered,
“Basically.” Id.

Lastly, the government’s brief on appeal@rasizes evidence that Tibbs had access to
long-range walkie-talkies. During the tesbny of an investigatg police officer, the
government introduced paperwork that had lreeovered from the house where the Vice Lords
gathered to plan the robbery. The paperwodcdeed the Vice Lordsdrganizational structure
and rules, including the maintenance of walki&#&d for security, and records indicated that
certain members in the gang must have two-way long-range walkie-taltesprices from
different stores included. Police also testifiegpaperwork recovered from Tibbs’s bedroom in
a different house, which included gang-relgtegerwork and a document noting the purchase of
two walkie-talkies for $16.

Tibbs argues that the evidence of his interfatilitate the robbery is too circumstantial.
However, “juries may consider circumstant@lidence and draw reasonable inferences from
such evidence.United States v. Washingtonl5 F.3d 976, 980 (6th Cir. 2013). The testimony
was sufficient to support the reasonable infeeethat Tibbs aided and abetted the robbery by
providing assistance wite requisite intent.

2. Aiding and abetting possession of a firearm
Next, Tibbs challenges the eeiuce to support that he aidadd abetted the brandishing

of a firearm during the robbger Where a defendant is charged with aiding and abetting a

§ 924(c) firearm offense, “thgovernment makes its case by praythat the defendant actively
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participated in the underlying drug trafficking wolent crime with advance knowledge that a
confederate would use or carrgan during the crime’s commissionRosemondl134 S. Ct. at
1243. Here, the jury specifically found that Tsbdnded and abetted “mdishing,” which has a
higher mandatory minimum than camgi 18 U.S.C. 8 924(c)(1)(A)(ii).

A rational jury could find that Tibbs activeparticipated in the robbery by giving advice
and assistance with planning, and that heamy had advance knowlge that Baker would
brandish a firearm, but he also malge that he was prepared tostoif necessary. At trial, the
government adduced testimony from Edwards andhSimat Tibbs advised them to bring a gun.
The government asked Edwards: “Did he yell, you were going to need weapons?’ R. 49,
Tr., PID 354. Edwards answered: “Well, hedsaivell, yeah, he saidve was going to need
weapons.”Id. The government later confirmed: “Youstdied that [Tibbs] told you before the
robbery that you needed weapons; corredtR’at PID 377. Edwards answered: “Corredd!
The government then asked Smith: “But hevkriee gun would be used. He asked, right, if
anyone had a gun?d. at PID 410-11. Smith answered: “Yedd. at PID 411.

The government also read grand jury testimony from Smith and Baker to refresh their
memories. During the grand jury proceedintge prosecutor had asked Smith: “What did
[Tibbs] know about whether thgun would be used or not?” R9, Tr., PID 410. Smith had
answered: “Because he knew Baker had the guheseanted us to take it just in case if it
wasn’t two girls, and if it was just one guy and one gitd” The government had asked: “And
the gun could be used to make sure your demands were hdet8mith had responded: “Make
sure the job was finish.”ld. When the government read thistimony at trial, Smith said:

“Yes, | recall that, but that's not truelt. Before the grand jury, Smith had also said: “He told
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[Baker] to go get his gun that Head, that he knew he had.ld. at PID 438. At trial, the
government asked: “Did you say that in front of the jury®” Smith answered: “Yes.Id.

Baker initially testified at trial that hdidn't “really remember'whether Tibbs knew a
gun would be used. R. 50, Tr., PID 517. The govent then read a question from the grand
jury proceedings: “But he, meaning Christophiébs, knew a gun was going to be involved.
And, in fact, advised you to use a gurd. at PID 519. Baker hadsponded: “Yes, sir.”ld.
Asked at trial whether he recalled that testimony, Baker saideniember something like that.
Yeah, | remember something like thatltl. Before the grand jury, Bar had also testified:
“[H]e knew a gun was going to be usedId. at PID 533. When the government read this
testimony at trial, Baker ansvesl: “Right,” although he proceed to explain his view that
Tibbs “was basicallputting in input.” Id.

Tibbs has not shown that no rational triefauft “could have found the essential elements
of the crime beyond a reasonable douldatkson443 U.S. at 319.

I11. Sentence

Tibbs also appeals his sentenarguing that his sentensesubstantively unreasonable.
B. Substantive reasonableness

Tibbs argues that his within-Guidelinesngence was substantively unreasonable, an
issue we review for aabuse of discretionUnited States v. Solano-Rosal&81 F.3d 345, 355—
56 (6th Cir. 2015). A sentence is reasonabli i$ “proportionate to the seriousness of the
circumstances of the offense and the offended, fufficient but not greater than necessary” to
comply with 18 U.S.C. § 3553United States v. RobinspoiA78 F.3d 515, 519 (6th Cir. 2015).
A sentence is unreasonable if the district cousté’sts a sentence arbitrarily, bases the sentence
on impermissible factors, or gisean unreasonable amount of weightany pertinent factor.”

United States v. Bas385 F.3d 1043, 1052 (6th Cir. 2015)Ve will reverse only when “left
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with the definite and firm conviction that éhsentencing court committed a clear error of
judgment.” United States v. Kerley84 F.3d 327, 347 (6th Cir. 2015).

Tibbs argues that the digtticourt did not adequatelgonsider the 8§ 3553 factors or
explain its reasoning, particularly tivirespect to the natiand circumstances of the offense. At
sentencing, the district court firexplained why it would not depart from the Guidelines range:

| think [the Guidelines] are consistent with the factors in 3553 which I'm
going to go over also in this pgcular matter. | think they’re consistent also with
fairness and | understand ttiisparity argument but thegparity argument also is
disparity in conduct.The conduct of this defendantrist similar in most ways to
the othersile., the principals in the robbery]So, therefore, any disparity of the
sentence is | think coverdxy the sentencing guidelingsry, very adequately and
3553. So the Court is going to follow teentencing guidelines ithis particular
matter.

R. 47, Tr., PID 233. The district court emphasi that it would “nanally start with the
sentencing guidelines and finishnsewhere else,” but “in this picular case” the Guidelines
range was “appropriate.ld.

The district court then explained:

The Court has considered thacfors in 3553 also. | think the
circumstances as I've just indicated ofstiparticular case and this particular
defendant. | think the need for—impositi of his sentence that will deter not
only this defendant but others, especiallgens in this arena, this kind of arena,
that was happening here. | think fwotect the publicis an important
consideration. | think the thing that prdibais the most troubling is | want to
fashion a sentence thatlisth fair but not overly unfaor not overly harsh in this
particular matter. 1 thinky using the guidelines thatrkd of sentence is the kind
of sentence that would be appropgian this particular matter.

Id. at PID 234. The district coucbuld have explaineiis reasoning to Tibbs more clearly and in
greater detail, especially givéhe length of the sentence. Howee, Tibbs has not rebutted the
“presumption of reasonableness” that attachea &entence at the bottom of the Guidelines

range. United States v. OdeB15 F.3d 968, 984 (6th Cir. 2016).
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V. Conclusion

For these reasons, wd-FIRM Tibbs’s conviction and sentence.
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