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KAREN NELSON MOORE, Circuit Judge. After a successful challenge to his initial
sentence, John Robert Kennedy brings teéxond appeal challenging his sentence for
manufacturing and possessing a dedive device. In our initial remand, we instructed the
district court to consider Kennedy’s argumémt a downward variance Because nearly two
years had passed since his mrdg sentencing, Kennedy on remaradsed additional arguments
regarding his postsentence rehabilitation efforts. The diswiatt,cwithout reference to these
rehabilitation efforts, imposed the same 108nth sentence. Kennedy now argues that his
sentence is procedurally and substantively wsmeable, and requests that we again vacate his
sentence and remand for resentencing. WSeCATE the sentence an®REMAND for

resentencing in light of this opinion.
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. BACKGROUND

In 2011, an employee of a hardwastore in Trenton, Michigaobserved a large cloud of
smoke in the store’s parkingtlafter a customer reported hiegran explosion. Although no one
was physically harmed, police launched an stigation into the explosive device, and
uncovered an array of evidence linking Kennedthtd device, as well aanother non-explosive
device discovered at a nearby high school.

A grand jury indicted Kennedy on six coartharging manufacture and placement of an
explosive device United States v. Kennedy78 F. App’x 582, 584 (6tGir. 2014). He pleaded
guilty to two of those charges, and was atenvicted of three additional chargekl. The
Presentence Report (“PSR”) calculated Kennedyislelines range undehe U.S. Sentencing
Guidelines to be 87 to 108 months of imprisemtn PSR at 81. This was based on a base
offense level of twenty-two undéJSSG 8§ 2K2.1(a)(3), a twoitel increase foma destructive
device under USSG 8§ 2K2.1(b)(3), and a rfavel firearm enhancement under USSG
§ 2K2.1(b)(6)(B).Id. at 71 29-31.

At his first sentencing daring, Kennedy argued thatshprior convidbns doubly
penalized him by increasing his base offense andralrhistory levels, and he asked the district
court to consider a lower guidedis range. R. 68 (SentencingdTr. at 16) (Page ID #1244).
The district court rejected Kennedy’'s requesthout explanation, ahsentenced Kennedy to
108 months of imprisonmentd. at 27-28 (Page ID #1255-56). @ppeal, we found that the
district court had failed taddress Kennedy’'s nonfrivolous argemh and explain the basis for

rejecting it. Kennedy 578 F. App’x at 595. We theretowvacated Kennedy's sentence and
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remanded to the district courtoif consideration of a downward variance in light of the potential
double counting.”ld.

On remand, Kennedy again requested a dawdwariance based on double counting.
R. 83 (Resentencing Mem. at 2) (Page ID #1358)though he admittedhat the guidelines
permit double counting, he argued that “doingirs@ case like this creates an unduly harsh
outcome,”id., because the destructive device at issue ea particularly dangerous and did not
harm anyoneid. at 3 (Page ID #1354).

Because nearly two years had passed since his first sentencing, KennedegpegVv.
United States562 U.S. 476 (2011), also presentedeav argument for a downward variance
based on his postsentencing rehtation efforts in prison. R. 83 (Resentencing Mem. at 5-6)
(Page ID #1356-57). Isupport of his argument, Kennedy pi@d to his erollment in the
Inmate Financial Responsibility Program and higigi@ation in numerous inmate jobs that have
enabled him to pay his financial penalties and learn trade skdllst 6—7 (Page ID #1357-58).
He also pointed out that he had no discipynescord, and that he damanaged to maintain
strong relationships with sifamily while incarceratedld. at 6—8 (Page ID #1357-59).

Kennedy also enrolled in a Rational Thinki@purse, an adult continuing education
program called “Self-Awareness, Character, Oppoty, Reliability and Extraordinary Effort”
(“SCORE"), and other courses in computerining, health and wellness, and weight
management wellnessld. at 7 (Page ID #1358). At thesentencing hearg, his attorney
argued that “[i]t's something that we don’t alwasee with defendants, but Mr. Kennedy | think

really has made a sincere effort to get at some of the underlying psyicladlissues that may



Case: 15-1456 Document: 33-2  Filed: 03/22/2017 Page: 4

No. 15-1456United States v. Kennedy

have led him to this place today, and ... theyad ought to consider that in fashioning a
sentence that is sufficient but not greater thases®ary to punish him for these crimes.” R. 89
(Resentencing H'rg Tr. at 7) (Page ID #1406).

At the conclusion of the sentencing hearing, Kennedy testified about his changed
attitude since higitial sentencing.ld. at 15-16 (Page ID #1414-15)'{¢ made mistakes, your
Honor, serious mistakes, but | have learned ftbem and become a better person for it . . . the
prison has given me some tools that | despgrateéded. | now canitik through the difficult
decisions instead of brash decisions which ledtanbave these negative consequences.”). In
response, the prosecution argued that thet chould not consider Kennedy’s postsentencing
rehabilitation efforts because they were rily voluntary, and that he was required to
undertake such efforts becmihe was incarceratettl. at 12 (Page ID #1411).

On April 14, 2015, the district court impes the same 108-month sentence on Kennedy,
holding that double counting inithcase was “not unduly harstparticularly given the “very
high degree of risk to the publigelfare.” R. 84 (Resentemg Order at 2) (Page ID #1384).
The district court did not adess Kennedy’'s rehabilitation argant. Kennedy filed a timely
notice of appeal on April 21, 2015.

During the pendency of this appeal, we heldJmted States v. Pawlal822 F.3d 902,
907 (6th Cir. 2016), that the residual clause of the career offender sentencing guideline, USSG
8§ 4B1.2(a), was unconstitutionally vague. Kennadpsequently filed a supplemental brief

requesting a reduced guidelinesga in light of our holding iPawlakand the Supreme Court’s
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holding inJohnson v. United Stateg35 S. Ct. 2551 (2015)J6hnson2015”). The government
has filed a response.

Il. ANALYSIS
A. Standard of Review

On appeal, Kennedy arguesathhis sentence is procedurally and substantively
unreasonable. We apply an abuse-of-digmmedtandard in reviewing a sentencgall v. United
States 552 U.S. 38, 51 (2007). We siufirst assess the sentence for procedural error, which
could include “failing to calculatéor improperly calculating) the Guidelines range, treating the
Guidelines as mandatory, failing to considee [18 U.S.C.] § 3553(a) factors, selecting a
sentence based on clearly erronefaass, or failing to adequately explain the chosen sentence.”
Id. If we find that the sentencing decision wWasocedurally sound,” we review its substantive
reasonableness under an abuse-of-discretiandatd. We may apply a presumption of
substantive reasonableness to senten@tsatk within the Guidelines rangéd.; United States
v. Vonneyr 516 F.3d 382, 389 (6th Cir. 2008n banc). If the digtt court’'s sentence is
procedurally unreasonable, hever, we need not reach ethquestion of substantive
reasonablenessSee United States v. Wils@14 F.3d 219, 226 (6th Cir. 2010).

B. Procedural Reasonableness

1. Postsentencing Rehabilitation

Kennedy argues that his sentence is proceguraleasonable because the district court
failed to consider his request for a downwardarece based upon his rehightion efforts after

his initial sentencing.
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As we made clear in Kennedy's initial @gal, when a defendamtises specific
nonfrivolous arguments for a downward varigndbe district court must address those
arguments and explain its readon rejecting such argument¥ennedy 578 F. App’x at 595;
see United States v. Petersl2 F.3d 787, 789 (6th Cir. 2008)When the defendant or
prosecutor presents nonfrivolowsasons for imposing a differesentence, ... a sentencing
judge should address tparties’ arguments and explain whg has rejected those arguments.”)
(internal quotation marks omitted). Kennedsegjuest for a downward variance based upon his
rehabilitation efforts waslearly nonfrivolous. InPepper v. United State§62 U.S. 476, 481
(2011), the Supreme Court helditiwhen a defendant’s senterttas been set aside on appeal,
a district court at resentencing may consiégsidence of the defendant's postsentencing
rehabilitation and that such evidence mayappropriate cases, support a downward variance
from the now-advisory Federal Senting Guidelines range.” This rule is consistent with the
longstanding principle that sentencing judges are granteéddbdiscretion to consider
information from a vast array of sources, to easthat the punishmentilivsuit not merely the
offense but the individual defendantWasman v. United State$68 U.S. 559, 563—-64 (1984).

The key inquiry, therefore, is whether the dcttcourt gave this new argument adequate
consideration at resentencinghlthough a district judge needot compose “a full opinion in
every case,” it is important to provide a statetwdireasons sufficient “to satisfy the appellate
court that he has considerect tharties’ arguments and haseasoned basis for exercising his
own legal decisionmaking authorityRita v. United State$51 U.S. 338, 356 (2007). Where a

defendant’s nonfrivolous argument advocates fdownward variance from the Guidelines, “the
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judge will normally go furtheand explain why he hasjeeted those arguments.ld. at 357.
Overall, the record should reflect “thatethsentencing judge listened to each argument,
considered the supportireyidence, was fully awarof the defendant’s mumstances and took
them into account in sentencing him.¥Yonner 516 F.3d at 387 (internal quotation marks
omitted).

The district court’s order dinot mention Kennedy’s rehdibation argument, let alone
discuss or consider its meritSee generallR. 84 (Resentencing Order) (Page ID #1383-85).
Instead, the order focuses exclusively on dguestion of double counting, an issue that the
district court had failed to congd during the initial sentencingd. This is so despite the fact
that, as discussed above, the parties each discussed Kennedy's argument regarding
postsentencing rehabilitative efforts at somemgth during the resentencing hearing, and
Kennedy attached several docunsemtvidencing his rehabilitativefforts to his sentencing
memorandum to the district courBeeR. 89 (Resentencing H'rgr. at 12—-15) (Page ID #1411—
14); R. 83 (Def. Resentencing Meat.6—-8) (Page ID #1357-59); 83-2 (Certificate) (Page ID
#1363); R. 83-5 (Family Letter) (Page ID #1370-71).

The resentencing hearing transcript similatbes not contain any considered discussion
of Kennedy’s argument. In fact, the only sta¢emts on the record that can be construed as
referring in any way to Kennedy’'postsentencing rehabilitati@yguments were made at the
conclusion of the resentencihgaring. The court stated:

Okay, Mr. Kennedy . .. Your case is well made. | don’t mean to suggest that |

have come to any conclusion with regaodwhat this Courshould do with the
case under advisement. You take careg/airself though. You're apparently
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doing some things that are in the right diren. Keep on goig. Stay healthy.
We’'ll get a decision within a week or so.

R. 89 (Resentencing H'rg Tr. at 17) (Page ID #1416).

While these statements of encouragenaakinowledge Kennedy's rehabilitative efforts,
they do not suggest that thestict court took Kennedy’s rehabilitative evidence “into account in
sentencing him.” Vonner 516 F.3d at 387 (internal quotatiomarks omitted). They fail to
demonstrate that the district court undeost Kennedy’s request for a downward variance on the
basis of these rehabilitative efforts or that th&rict court considerednd rejected Kennedy’s
argument on the merits. Indeed, we are lefgtess whether the digtticourt ignored this
evidence, refused to considerat,rejected it on the merits.

The dissent argues that thestdict court was notrequired to entgain defendant’s
postsentencing rehabilitation efforts becaose remand was limited to the issue of double
counting. However, our language remanding this cageimedydid not limit the remand to a
single sentencing issue. “In ethabsence of an explicitniitation, the remand order is
presumptively a general onelUnited States v. Moord31 F.3d 595, 598 (6th Cir. 1997). We
have explained that “[tlhe presumption in fawdra general remand is necessarily strong in the
context of a resentencing because the caloulaif a sentence under the Guidelines requires a
balancing of many related variables, anghdse variables do not always become fixed
independently of one another.United States v. McFall$675 F.3d 599, 605 (6th Cir. 2012)
(internal quotation marks omittedyee Pepper 562 U.S. at 507 (recogring that a district
court’s “original sentencing intent may be enchined by altering one pioon of the calculus”
upon resentencing) (citation omitted). For tlegason, when remanding for resentencing, “this

8
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court should leave no doubt in tlagstrict judge’s or partiesminds as to the scope of the
remand.” United States v. Campbell68 F.3d 263, 268 (6th Cir. 1999%Rather, “[t]he language
used to limit the remand should be, in effect, unmistakabte.”

Our language iKennedydid not “unmistakabl[y]” limit tke scope of the district court’s
resentencing.ld. The language that we used in remandirig case is substtially similar to
language used iNIcFalls. The firstMcFalls panel “found merit in McFalls’s argument” that his
two prior convictions were natrimes of violence, and thpanel accordingly remanded for
resentencing with the followinignguage: “For these reasoMgFalls’ case is remanded to the
district court for resentencing, following further review of any sources permitted 8hdeard
v. United States544 U.S. 13 (2005), to determine whetMeFalls’ prior convetions were for
crimes of violence under the GuidelinesVicFalls, 675 F.3d at 602 (quotingnited States v.
McFalls, 592 F.3d 707, 717 (6th Cir. 2010)). McFadisggued that, because this “explicitly
outlin[ed] the sole issue to be addressed by the district court at resentencing” and “creat[ed] a
narrow framework within which the district court had to operate”—examiningStiepard
documents and determining whether McFalls’s convictions were for crimes of violence—the
remand was limited, and the district cousuld not engage in de novo resentenciidy.at 604.

We disagreed, holding that “[tjhe presumptimingeneral remand” was not overcome because
our remand did not “limit[] the digtt court’s inquiry . . . in umistakable terms,” and it did not
“articulate[] the chain of intended events with particularity” so that “no doubt” remained as to
the intended scope of remantll. at 605—-06 (internal quotation marks omitted). Although we

recognized that “[i]t could be argued that [the pMuFalls] opinion created a ‘framework’ . . .
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because it directed the districdurt to review sources permitted undgrepard’ we held that
this “framework was not so narrow in scopet@agreclude the district court from considering
other issues,” and it “did not convey clearly theemt to limit the scope of the district court’s
review.” Id. at 604-05.

The same is true here. In “remand[ing] é@nsideration of a dawvard variance in light
of the potential double countingnited States v. Kenned$78 F. App’x at 595, our prior
opinion did not “convey clearly the intent to limietlscope of the districiourt’s review” to only
Kennedy’s double-counting argument—as opposetthéonumerous other sentencing variables
that are implicated upon remand—nor did ounrglaage “sufficiently outline the procedure the
district court [was] to follow”on remand or set out “[tlhe chaof intended events ... with
particularity,” Campbel] 168 F.3d at 267—68. This is in sharp contrasCampbel] where a
limited remand was clearly articulated when the initial panel instructed:

the case is remanded to the districiut for an evidentiary hearing where

Campbell is represented by counsel. Tharidit court’s inquiry should relate to

the forfeiture of the real estate and thédigy of the districtcourt’s determination

of Campbell’s financial abilityat the original sentencintgearing. It is within the

province of the district court ... to permanently correct Campbell’s records so

that any fine imposed upon Campbell doesbh®iome so onerous as to result in
Campbell’'s permanent incarcerationvirtual debtor’s prison.

168 F.3d at 268 (quotingnited States v. CampbgeNo. 95-5856, 1995 WL 758468, at *1 (6th
Cir. Dec. 21, 1995)). Unlik€ampbel] the language adur original remand in Kennedy’s case,
like the language inMcFalls, lacks the particularity and unambiguous terms required to

overcome the presumption of a general remand.

10
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It is clear that our remand iKkennedywas not sufficiently explicit so as to “leave no
doubt in the district judge’sr parties’ minds as tthe scope of the remandId. at 268. Both
Kennedy’s and the government’s arguments todis&rict court on remand demonstrate that
neither party considered our remand to lmiteéd. In Kennedy’'s resentencing memorandum
before the district court, Kennedy asked fatoavnward variance because of his postsentencing
conduct and cite®epper R. 83 (Def. Resentencing Memt 6) (Page ID #1357). Kennedy
attached and discussed numerous documeidgreing his rehabilitative efforts following his
first sentencing.See, e.gid. at 6-8 (Page ID #1357-59); R. 83-2 (Certificate) (Page ID #1363);
R. 83-5 (Family Letter) (Page ID #1370-71). The gowemnt did not argue tthe district court
that this was beyond the scopeaifr remand or irrelevant aésentencing; ther, during the
resentencing hearing, the goverent responded to the merits of Kennedy’s postsentencing-
rehabilitation argument. R. 89 (Resentenditigg at 12) (Page ID#¥1411). The government
asserted that Kennedy “ha[d] to be enrolledpafticular programs while incarcerated, and thus
the government requested thidwe district courtnot “give[] any credence” to Kennedy’'s
completion of these programs “as far as granting a variance in this ddseKennedy and his
lawyer continued to bring up hpostsentencing rehabilitation sg¢veral additional points during
the resentencing hearingd. at 14-15 (Page ID #1413-14). At point did eitherside, or the
district court, suggest duringennedy’s resentencing that themand was limited and that the
evidence that Kennedy presented was outside eolstiope of the remand. It is only now on

appeal that the governmeniggests that our remand was lirditeAppellee’s Br. at 6.

11
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Finally, our rejection of Kennedy’'s three othdaims on appeal dinot preclude the
district court from consideringng other factors at resentencin§ee Kennedyb78 F. App’x at
594-96 (rejecting Kennedy’s arguments that theridistourt erred in assessing a four-level
enhancement under USSG § 2K2.1, failing to criewit a two-point reduction for acceptance of
responsibility, and imposing a $20,000 fine). UnlikeMoore, where we held that our remand
was limited where we explicitly “adhere[d] to oprevious opinion in all other respects,”
131 F.3d at 597 (quotingnited States v. Mooy&6 F.3d 111, 114 (6th Cir. 1996)), nothing in
Kennedyindicates that the district court could mevisit sentencing factemot addressed in our
opinion. “Because a district court’s originegntencing intent may be undermined by altering
one portion of the calculus, an appellate court wiemersing one part of a defendant’s sentence
may vacate the entire sentence ... so thatremand, the trial court can reconfigure the
sentencing plan.”Pepper 562 U.S. at 507 (internal quotai marks omitted). Here, although
we identified Kennedy's argument for a downward variance as one factor that required
consideration, we vacated Kenn&dgntire sentence, leaving the district court free to weigh
each factor differently on remand. This approacparticularly appropate where a defendant
requests consideration of evidenof postsentencingehabilitation, which, by its very nature,
was not available at the original sentencingd éimus was never considered nor rejected on
appeal. Our rejection of Kentgs three other claims is notlevant to that calculus.

Absent any indication on the record of how, and whetther,district court evaluated
Kennedy’'s evidence of postsentencing rehabagtive are deprived of our ability to review

meaningfully Kennedy’s sentence on appe&lee Gall 552 U.S. at 50. We must therefore

12
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vacate the sentence once again and remandofwideration of Kennedy’s arguments for a
downward variance in light of Kmedy’s rehabilitative efforts & his original sentencing.

2. “Crime of Violence” Enhancement

In his PSR, Kennedy was assigned a basensé level of twety-two under USSG
§ 2K2.1, PSR at 1 29, because his offense invovéfirearm that is described in 26 U.S.C.
8§ 5845(a)” and he committed thoffense “subsequent to sustaigione felony conviction of . . .
a crime of violence,” USSG &K2.1(a)(3). In a supplementakief filed on July 29, 2016,
Kennedy argues that his base offense level calonlaan no longer stand. He argues that after
the Supreme Court’'s decision dohnson2015, which invalidated theesidual clause of the
Armed Career Criminal Act (“ACCA”), and our opinion iawlak which invalidated the
identical residual clause contained in 8 4B4)260f the Sentencing Guidelines, his prior
conviction in 2001 for being a felon in possessbexplosives no longer counts as a “crime of
violence” under § 4B1.2(a). Since supplemental briefs wikme, fhowever, the Supreme Court
held “that the advisory Sentencing Guidelines ot subject to a vagness challenge under the
Due Process Clause and that § 4B1.2(a)’s rekaaase is not void for vagueness,” abrogating
our holding inPawlak Beckles v. United States80 U.S. ---, --- 2017 WL 855781, at *9 (Mar.
6, 2017). In any event, Kennedy'’s claim failechuse his prior conviction qualifies as a “crime
of violence” under the enumerated clause of § 4B1.2.

Although Kennedy identifies his 2001 convarti for being a felon in possession of
explosives as the predicate offense usedaoulate his base offense level, Kennedy’'s PSR

clearly notes two counts of conviction frad@01, which are unlawful possession of a machine

13
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gun and being a felon in possession of expksivPSR at 1 43. Kennedy was sentenced to
71 months in custody on botlounts to run concurrentlyld. The PSR does not specify which
of Kennedy’'s 2001 convictions was consideradpredicate offense for the purposes of
calculating his base offise level under § 2K2.1d. We consider bothanvictions in assessing
Kennedy’s claim that his base offensedkeof twenty-twocan no longer stand.

Under USSG § 2K2.1(a)(3)a higher base offense levelapplied to offenders who have
committed a weapons offense “subsequent tasusy one felony conviction of either a crime
of violence or a controlled substance offensélie commentary to 8§ 2K2.1(a)(3) states that the

term “[c]rime of violence’ has the meaning givérat term in 8 4B1.2(aand Application Note
1 of the Commentary to 8§ 4B1.2.” USSG § 2K2.1t.oml. At the timeof Kennedy’s original
sentencing, the term “crime of violence” wadined in § 4B1.2(a) of the Guidelines as:
any offense under federal or state law, punishable by imprisonment for a term
exceeding one year that ... (1) hasaaselement the use, attempted use, or
threatened use of physical force againsipgrson of another, or (2) is burglary of
a dwelling, arson, or extodtn, involves use of explosg, or otherwise involves
conduct that presents a ser$ potential rislof physical injury to another.
USSG § 4B1.2(a). As is relevanere, Application Note 1 dhe commentary to § 4B1.2 also
stated that “[u]nlawfully possesg a firearm described in 26 8.C. § 5845(a) _(e.g., a sawed-off
shotgun or sawed-off rifle, silear, bomb, or machine gun) is a ‘crime of violence.” USSG

§4B1.2 cmt. n.1. Kennedy’s prior convictidar unlawful possession of a machine gun

At the time of Kennedy’s original sentengi his PSR based all determinations on the
2012 Guidelines Manual. PSR at 7 27. Beeaascourt at resentemg will “apply the
Guidelines that were in effeat the time of the defendant’s angl sentencing,” we consider the
2012 Guidelines Manual in assessing Kennedy’'s supplemental clamted States v. Taylpr
648 F.3d 417, 424 (6th Cir. 2011).

14
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therefore qualified as a “crime of violence” puast to the commentary to 8 4B1.2 at the time of
his original sentencing. Wip not find similar language the commentary that cleafljists the
offense of being a felon in possessiorexplosives as a “crime of violence.”

On November 1, 2016, an amendment to § 4B1.2 went into effect, which removed the
residual clause and moved offesspreviously enumerated in the commentary to the guideline
itself. U.S. Sentencing Guidelines Manugbguto app. C, amend. 798 at 128-29. As amended,
the enumerated clause of § 4B1.2 raefines “crime of violence” as:

any offense under federal or state law, punishable by imprisonment for a term

exceeding one year, that ... is murder, voluntary manslaughter, kidnapping,

aggravated assault, a forcible sex offemebbery, arson, extortion, or the use or

unlawful possession of a firearm described26 U.S.C. § 5845(a) or explosive
material as defined ih8 U.S.C. § 841(c).

USSG §4B1.2(a)(2) (2016%eeU.S. Sentencing Guidelines kiaal supp. to app. C, amend.
798 at 125.
As explained above, the Guidadminstruct courts to apptire version of the Guidelines

in effect at the time of the defendant’s amaj sentencing. USS& 1B1.11. Although a court

’In his supplemental brief, Kennedy appearsuggest that his conviction for being a
felon in possession of explosives qualifiedaasrime of violence under the commentary to
§ 4B1.2. SeeAppellant’s Suppl. Br. at 10. We do rfoid support for this claim. A paragraph
in the commentary states that “[c]rime ofolence’ does not include the offense of unlawful
possession of a firearm by a felon, unless the gegsewas of a firearm described in 26 U.S.C.
§ 5845(a).” USSG §4B1.2 cmt. n.1. Kennedydsaction, however, was for being a felon in
possession of explosives previouslyipped in interstate comneer, in violation of 18 U.S.C.
88 842(i)(1) and 844(a)United States v. Kennedy2 F. App’x 315, 315 (8tRir. 2002). Even
if Kennedy’s contention is that the explosivegimestion was a “destructivdevice” described in
26 U.S.C. §5845seeAppellant’s Suppl. Br. at 10, we neewt decide whether this offense
gualifies as a “crime of violee¢ under the commentary or thesidual clause of § 4B1.2. We
find it sufficient that his conviction for unldwul possession of a machine gun clearly qualified
under the commentary to § 4B1.2 at tinee of his original sentencing.

15
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must apply that version in its entirety, “if auwb applies an earlier edition of the Guidelines
Manual, the court shall consideubsequent amendments to the extent that such amendments are
clarifying rather tharmsubstantive changes.ld. “An amendment is clarifying if it changes
nothing concerning the legal effeat the guidelines, but merettarifies what the Commission
deems the guidelines to have already meabnited States v. Geerkebh06 F.3d 461, 465 (6th

Cir. 2007) (internal quotation marks omitted). We consider three factors when determining
whether an amendment clarifies substantively alters a Guideés provision: “(1) how the
Sentencing Commission chara@zed the amendment; (2) whether the amendment changes the
language of the guideline itself or changes only the commentary for the guideline; and
(3) whether the amendment resohas ambiguity in the original wording of the guideline.”
United States v. Monu856 F.3d 714, 718 (6th Cir. 20040t@rnal quotation marks omitted).

All three factors favor aanstruction of Amendment 798 as a clarifying amendment.
When the Sentencing Comssion amended 8§ 4B1.2, it notedat it “received extensive
comment ... expressing a view that the definition of ‘crime ofewice’ is complex and
unclear.” U.S. Sentencing Guidelines Manugls to app. C, amend. 798 at 127. With respect
to crimes previously enumerated in the coentary, the Sentencing Commission stated that
“[f]or easier applicationall enumerated offenses are nowluded in the guideline at § 4B1.2,”
and noted that “prior to the amendment, lise was set forth in both § 4B1.2(a)(2) and the
commentary at Application Note 1.Id. at 129 (emphasis added). With respect to the addition
of offenses that involve the “use or unlawpossession of a firearm described in 26 U.S.C.

§ 5845(a) or an explosive material as defined8nJ.S.C. 841(c),” th Sentencing Commission
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states that “[t]his adton is consistent witthong-standing commentary in 8 4B1.2 categorically
identifying possession of a fireamescribed in 26 U.S.C. 85845@g a ‘crime of violence,” and
thereforemaintains the status quo Id. at 130 (emphasis added). iFhllemonstrates that the
Sentencing Commission was merely seekingmpkfy and clarify the language of § 4B1.2 with
respect to enumerated offenses. Although dimendment changed the language of both the
guideline and the commentary, the change was merely to consolidate the two, not to make
substantive revisions to either. Therefore,he&l that this amendmenrd clarifying, and “may

be applied retroactively to aisrn the Sentencing Commission’seint regarding the application

of a pre-amendment guideline.Geerken 506 F.3d at 465. Under the amended provision,
Kennedy’s prior conviction for unlawful possessioha machine gun is a crime of violence
under the enumerated clause of 84B1.2(a).

This interpretation is consistent with our pais interpretations d§ 4B1.2. Prior to the
amendment, we treated the crinfepecifically enumerated in gplication Note 1” as separate
offenses, and not as interpretationstlué residual clause of § 4B1.2(a)(2Wnited States v.
Rodriguez 664 F.3d 1032, 1036 (6th Cir. 2011). We therefrecognized three ways in which a
prior felony conviction could qualify as a “crime wablence” under of § 4B1.2: (1) the crime is
specifically enumerated ithe enumerated clause in application note 1(2) the crime qualifies
under the elements clause;(8) the crime qualifies undéhe residual clauseSee United States
v. Denson728 F.3d 603, 607 (6th Cir. 2013).

Because Kennedy’s prior conviction qualifies as a “crime of violence” under the

enumerated clause of the amended provisiomees not consider hegument concerning the
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residual clause. Because Amendment 798 app@eactively and clarifies application of
§ 4B1.2, and because this circuit has consistdreigted offenses listed in the commentary to
8§ 4B1.2 as “specifically enumerated” offenses hold that Kennedy’grior conviction for
unlawful possession of a machine gun is a “croh&iolence” under § 4B1.2 of the Sentencing
Guidelines.

C. Substantive Reasonableness

Kennedy contends that his sentence is taubisely unreasonable because the district
court disregarded the limited capabilities of ttevice he manufactureahd overstated the risk
the device posed to the public.Because the district cowst sentence is procedurally
unreasonable, we need not reach this argumé@iall, 552 U.S. at 51see Wilson614 F.3d at
226 (“Having found [defendant’s] sentence gedurally unsound, we need not reach this
argument [that the sentence wabstantively unreasonable].”).

[ll. CONCLUSION

For the foregoing reasons, WACATE the sentence arREMAND for resentencing in

light of this opinion.
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McKEAGUE, Circuit Judge, dissenting. The last time we encountered Kennedy, he
raised four challengds his sentenceUnited States v. Kennedy78 F. App’x 582, 593-96 (6th
Cir. 2014). We found three meritlessSee id. But we remanded to the district court “for
consideration of Kennedy’s argemt for a downward variance.ld. at 596. He had only one
downward-variance argument: that his sentewes “unduly harsh” because the Guidelines
counted an earlier conviction twice arsetting his sentencing randggee id.

On remand, the district court did what weked: it considered this “double-counting”
argument. Ultimately, it rejected the argument and resentenced Kennedy to the same 108-month
term. The court stated good reasons for itwsien—including that Kenedy had called in a
bomb threat to a high school and had a wetitomented affinity for illegally possessing and
igniting explosives.

Now, however, the majority faults the dist court for not ddressing Kennedy’s new
argument that his post-sentencing rehtaion efforts should lower his sentencgee Pepper v.
United States562 U.S. 476 (2011). The majority holds ttieg district courhad to address this
argument because we originally issued a “general remand”—a remand which would let
sentencing “begin anew.”See United States v. Garcia-Roblé40 F.3d 159, 166 (6th Cir.
2011). You can tell we issued a general reméme majority contends, because our previous
order lacked an “explicit limitationdn the district court’s reviewSeeMaj. Op at 8-9.

| disagree. We remandediot consideration of Kennedy’s argument for a downward
variance” Kennedy 578 F. App’xat 596 (emphasis added). Asedsn our order, the word

“for” functioned to indicate theemand’s purpose. Why would vetate a purpose for remand
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rather than simply “remanding” or “remandifay resentencing”? Simple: to limit the remand
by “explicitly outlin[ing] the issue[] to be addressed by the district court[Jhited States v.
Campbel] 168 F.3d 263, 265 (6th Cir. 1999). We haeadly taken three sentencing issues off
the table. We left the lower courtaoldress one—not to start from scratch.

The majority holds otherwise because it contends that our remand order lacked language
outlining the “procedure the district court wadatiow” and failed to state a “chain of intended
events” with sufficient “particularity.” Maj. Omt 9-10. But given thave found the district
court did everything right the first time, sagensidering the double-counting argument, what
else needed to be said? Our order statedrihe“event” or “procedure” necessary: the district
court would consider Kennedytouble-counting argument.

Given the remand order’'s scopge have no basis to reverfiere. The court did not
haveto consider Kennedy’s rehabilitation argumefiee Pepperb62 U.S. at 505 n.17 (stating
that “limited remand orders . may render evidence pbst-sentencing rehditation irrelevant
in light of the narrow purposes of the remandgeeding”). It lackeduthority to do so.See
United States v. Williams$22 F. App’'x 278, 279 (6th Cir. 2013) Pgppet does not . . .
empower a district court to excettid scope of a limited remand.”).

Because | disagree with majority, | femliged to address Kennedy’s other challenge:
that his sentence is substantively unreasonablacks merit. He simply repeats an argument he
made at his first sentencing: that he shaelceive a downward variance because he made a
weak explosive that hurt no en Kennedy received a sentereghin the Guidelines range,

however, which makes it presumptively reasonaldeeUnited States v. Mosleg35 F.3d 859,
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865 (6th Cir. 2011). He cannot pbito any mandatory sentencitigctor the district court
ignored. He essentially invieus to “balance the factadgf]ferently than the district court did.”
United States v. EJy68 F.3d 399, 404 (6th Cir. 2006). Bué¢ only review for error—not to
rebalance the factors in the way we would prefse id.

The district court did what we asked. And #ys#d within the parameters we set for it.

Thus, | dissent.
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