James Brenson, Jr. v. John Coleman Doc. 6013000091
Case: 15-4015 Document: 26-1  Filed: 02/23/2017 Page: 1

NOT RECOMMENDED FOR FULL-TEXT PUBLICATION
File Name: 17a0121n.06

No. 15-4015 FILED

Feb 23, 2017
UNITED STATES COURT OF APPEALS DEBORAH S. HUNT, Clerk

FOR THE SIXTH CIRCUIT

JAMES A. BRENSON, JR., )

Petitioner-Appellant,
ON APPEAL FROM THE
UNITEDSTATESDISTRICT
COURT FOR THE SOUTHERN
DISTRICT OF OHIO

V.
JOHN COLEMAN, Warden,

Respondent-Appellee. OPINION

~ o
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ALAN E. NORRIS, Circuit Judge. Ohio prisoner James Brenson, Jr., appeals the denial
of his petition for a writ of habeas corpus, @85.C. § 2254. A jury @nvicted petitioner of
aggravated murder and related charges. The disiourt granted a certificate of appealability
(“COA") on the following issues: did the eighegr delay between the filing of the initial
indictment and trial deny petitionéhe right of due process; didettrial court’s refusal to sever
petitioner’s trial from that of Isi co-defendant infringe any bfs constitutional rights; did the
State obtain petitioner’'s grand jury statementwiolation of his right to counsel or through
abuse of the grand jury process; and, finallprdven, would any of these issues warrant habeas
relief.

l.

This court reviews the districoart’'s denial of habeas relief de noweys v. Booker,

798 F.3d 442, 449 (6th Cir. 2015). The Antiternaoriand Effective DeatRenalty Act of 1996

(“AEDPA”), which applies in this case, “sharply limits the circumstances in which a federal
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court may issue a writ of habeas corpus to a state prisoner whose claim was ‘adjudicated on the
merits in State court proceedingsJhnson v. Williams, 133 S. Ct. 1088, 1094 (2013) (quoting
28 U.S.C. § 2254(d)). Assuming an “on the merdstision by a state court, a petitioner must
show either that a st&tourt decision “was odrary to, or involved amnreasonable application
of, clearly established Federal law,” or thée decision was “based on an unreasonable
determination of the facts in light of the esmte presented in thea® court proceeding.” 28
U.S.C. § 2254(d). As the Supreme Court has obdefVethis standard is difficult to meet, that
is because it was meant to béfarrington v. Richter, 562 U.S. 86, 102 (2011). “[Ajtate
prisoner must show that the gtaourt’s ruling on the claim b&y presented in teral court was
so lacking in justification tht there was an error well understood and comprehended in existing
law beyond any possibility for fairminded disagreemeld.’at 103. Finally “a determination of
a factual issue made by a Stateit shall be presumed to berext.” 28 U.S.C. § 2254(e)(1);
Adamsv. Bradshaw, 826 F.3d 306, 310 (6th Cir. 2016).

After his conviction, petitioner sought direct review in the Ohio Court of AppSaie
v. Brenson, No. 09-CA-18, 2010-Ohio-4645, 2010 WA784890, (Ohio App. 5 Dist. Sep. 28,
2010). The Ohio Supreme Court vacated and remanded to the court of appeals to correct an error
that is not germane to this appe&hte v. Brenson, 128 Ohio St. 3d 396 (2011). In the end,
petitioner received the same sentence.

Petitioner did not seek collatéraview of his conviction in ste court. Instead, he filed a
petition for a writ of habeas corpus pursudano 28 U.S.C. § 2254. A magistrate judge
recommended that petitioner's motion for disagvée denied. The distt court overruled

petitioner's objections to the magistrate judge’s recemhation, adopted the report, and
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dismissed the petition. As aliddamentioned, it granted a COA on tloeir issues before us. This
court declined petitioner’s request to exparelsbope of the COA.
.
We turn now to the merits of petitioner’s claims, keeping in mind that we must give
AEDPA deference to the last reasoned state apinion that reached the merits of petitioner’s
claims. In this case wed to the Ohio Court of ppeals’ decision cited above.

1. Due Process Violation Because of Delay

A due process claim based on prosecataielay involves @awo-pronged inquiry:

[T]he Government concedes that the Puecess Clause of the Fifth Amendment
would require dismissal of the indictmeihtt were shown at trial that the pre-
indictment delay in this case caused substantial prejudice to appellees’ rights to a

fair trial and that the delay was an inienal device to gain tactical advantage
over the accused.

United Sates v. Marion, 404 U.S. 307, 324 (197hootnote omitted)accord United Sates v.

Lovasco, 431 U.S. 783, 790 (1977). Determination alue process violation because of delay

“will necessarily involve a delicate judgment based on the circumstances of eachMaseri,

404 U.S. at 325. However, the Court has noted fthe Due Process Clause does not permit
courts to abort crimingbrosecutions simply because thegadjree with a prosecutor’s judgment

as to when to seek an indictmeritdvasco, 431 U.S. at 790. Fingll “prosecutors are under no

duty to file charges as soon as probable cause exists but before they are satisfied they will be able
to establish the suspect’s guilt beyond a reasonable dodbat’791.

Among other authorities, the Ohio Court of Appeals relied upon btahon and
Lovasco in analyzing this claim. It first found &h petitioner had failedo establish actual
prejudice:

{1 65} In the casesub judice, we believe that Brenson’s assertion that witnesses’

memories have faded, that key evidencegueing to the case is likely to have
been lost and/or destroyed, and tlzatrrent addresses and/or other contact

-3-



Case: 15-4015 Document: 26-1  Filed: 02/23/2017 Page: 4

No. 15-4015Brenson v. Coleman

information for key witnesses is not currently known to Brenson which may
prejudice his efforts to effectively ingggate this case and possible defenses
available to him, are much too speculatarel fail to rise to the level of concrete
proof.

{1 66} We find, therefore, that Brenson himsled to establisiihat the delay in
bringing the indictment cauddBrenson actual prejudice.

Brenson, 2010 WL 3784890, at *10. The court went onctinclude that, even had petitioner
shown actual prejudice, he failedglbow “an intentional device dhe part of th&Sovernment to
gain a decided tactical advantage in its prosecu. . . The lapse between the alleged incidents
and the actual indictment was the result of itigesive delay and the Government’s efforts to
make out its best case against Brenstah.(citation omitted).

As the opinion of the Ohio Court of Appeakecounts at length, @éhinvestigation of Mr.
Herren’s murder took a number of twists and tu@bviously, it is alwgs preferable that a
prosecution—especially one for murder—be brought in as timely a fashion as possible.
However, to prevail on his dueqaess claim, petitioner must@wv actual prejdice due to the
delay in prosecution and strgie use of the delay by the gsecution to gain a tactical
advantageMarion, 404 U.S. at 324. The Ohio Court Appeals decision, to which we owe the
deference imposed by AEDPA, 28 U.S.C. § §2254¢dhcluded that petitioner had failed to
establish entitlement to relief, and nothing ia reasoning strikes us a&sther contrary to
established federal law or based upon an unreasonable inteoprefahe facts.

2. The Motion to Sever

Prior to trial, petitioner filed a motion to sevss trial from that ohis co-defendant. The
trial court denied the motion, andetl®hio Court of Appeals affirmed.

In denying the motion, the trial court obserikdt the decision lies within the discretion
of the trial court(Page ID 453) (citingate v. Abbott, 89 N.E.2d 147, 150 (Ohio 1949))nited
Sates v. Warner, 690 F.2d 545, 552 (6th Cir. 1982). It wemt to find that statements made by

-4 -
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defendant Allen, which petitioner claimed weneduly prejudicial, were not because they “do
not implicate Brenson in any wrongdoing; thus #tatements are not made ‘against’ Brenson
and the Sixth Amendment right to confrontatiis not triggeed.” (Page ID 457.) Moreover,
even if the two defendants had mutually antagfomidefenses, thaaét is not prejudiciaber se;

a trial court has the discretion to tailor appropriate refiafiro v. United Sates, 506 U.S. 534,
538-39 (1993).

The Ohio Court of Appeals affirmed thisdgment. The court began by noting that “[t|he
law favors the joinder of defendant&renson, 2010 WL 3784890, at *10, 173. “[O]nly if there
is a serious risk that a joint trial would compromasspecific trial right obne of the defendants,
or prevent the jury from making a reliabjadgment about guilt ofinnocence” should a
severance be granteghfiro, 506 U.S. at 539.

The Ohio Court of Appeals then reviewi@ evidence that defendants contended made
severance appropriatBrenson, 2010 WL 3784890, at **12-13, 1 83-85. After doing so, the
court concluded:

[W]e find no evidence suggesting that Bsen and Allen intendkto present, or

did present antagonistic defensgdrial. Rather it is €lar in the case at bar that
both Brenson and Allen maintained thathad nothing to do with the murder.

Id. at *14, 193. The court also pointed out that the trial judge had given a lengthy limiting
instruction to the jury whicpetitioner did not challengéd. at *16, 104-06.

Once again, we review the Ohio Court gip®als conclusion throudhe deferential lens
of AEDPA. As it noted, whethieseverance is appropriate lies within the discretion of the trial
court, and the trial court gave appropriate lingtinstructions, which juries are presumed to
follow. Furthermore, the defenses mounted by tivo defendants were nahtagonistic; both
men simply denied committing the crime but did imgplicate each other. Nothing in this record

suggests that the Ohio Court of Aggls decision meets the AEDPA standard.

-5-
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3. Grand Jury Testimony in 2008

As noted, this prosecution took a numberodfl twists and turns over the eight years
between Mr. Herrell's murder and the start ofltr@dne of them involvepetitioner’s decision to
testify before a grand jury iB008 by invitation rather than Isubpoena. In an added twist, a
complaint was filed on the morning of this tesiny charging him with the aggravated murder
of Mr. Herrell. An hour or sdater, petitioner appeared befdre Delaware County Grand Jury.
However, he was neither served with the arvemtrant, which had just issued, nor told of its
existence. He was, however, gividiranda warnings at the outset gfiestioning. His grand jury
testimony was later admitted against him at tréedd he now alleges that this testimony was
obtained in violation of his $ih Amendment right to counsel.

The Ohio Court of Appeals relied primarily &atterson v. Illinois, 487 U.S. 285 (1988),
to determine whether petitioner effectively weadvhis right to counsel. The right to counsel
attaches to a person “regardlefswhether the defendant is rustody, so long as adverse
judicial proceedings haveebn initiated against himBrenson, 2010 WL 3784890 at *21, § 137
(citing Patterson). However, “the initiation of adversedicial proceedinggioes not erect an
absolute bar to post-indictment police interrogatiothe absence of counsel; rather, a defendant
may be questioned where he knowingly and liggehtly waives his rightto counsel, thus
establishing ‘an intentional relinquishmentatmandonment of a known right or privilegdd. at
*22, 1 138 (quotingPatterson). Patterson concluded that, “As a general matter, . . . an accused
who is admonished with the warnings prescribed by this ColMirianda has been sufficiently
apprised of the nature of h&xth Amendment rights, and tiie consequences of abandoning
those rights, so that his waiver on this basis will be considered a knowing and intelligent one.”

Patterson, 487 U.S. at 296 (citation and footnote omitted).
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The trial court and the Ohio Court of Appedleld that petitioner effectively waived his
right to counsel before the g jury. Moreover, he was aware of the nature of the charges,
having “previously been indicted, arraigned, adtesi counsel, and engaged in discovery prior
to the dismissal of the previous indictmer8réenson at *23, § 143.

Petitioner insists that he was entitled dounsel once a complaint issued. No one
guestions that he was téled to counsel wherestifying before thegrand jury. However,
petitioner contends thdtis waiver of counsetould not have been “knowing” because he was
facing a charged offense that carried thatklepenalty. Under these unusual circumstances,
relying onMiranda warnings ignores the avity of the situation.

With respect to petitioner’'s grand jurp@earance in 2008, the district court found “the
State’s actions here deeply concerning.” @Hg 4134.) The prosecutor knew that a complaint
and arrest warrant had issud¢kdat morning charging petitnher with aggravated murder.
Nevertheless, he permitted petitiorte testify without informinghim of this development. In
our view, this decision walks a fine ethical lihetween technical legality and the spirit of our
criminal justice system, and we would urge prosasuto approach that line with caution to
ensure that an accused'’s rigjlare sufficiently protected.

Despite these reservations, the districtrtaagreed that the Ohio Court of Appeals
decision was not contrary to clearly establislaad We agree. Given AEDPA deference and the
Supreme Court’s decision Fatterson, which guides the resolution tifis issue, petitioner is not
entitled to relief on this claim.

4. Abuse of the Grand Jury Process

The Ohio Court of Appeals egted this argument for the same@sons that it rejected the

related claim, to wit, that petitioner appearby invitation, not by subpoena, and that he was
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familiar with the prosecution, havingpeared before a grand jury in 20@2enson, 2010 WL
3784890, at *24, 11149-50.

Petitioner relies oMaine v. Moulton, 474 U.S. 159 (1985). In that case, the Supreme
Court observed that “knowing exjiiation by the State adn opportunity to @nfront the accused
without counsel’s being present is as mucheabin of the State’s obligation not to circumvent
the right to the assistance of counsel abeasintentional creation of such an opportunityl.”at
176. Unfortunately for petitioner, the factsMbulton are not sufficiently similar to those in the
instant case to render it persuasive.

We have already expressed our concebmitathe prosecution’s asof the grand jury
process, but we agree with thei@ourt of Appealsad the district court @t petitioner is not
entitled to relief.

[,

The judgment igffirmed.



