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BOGGS, Circuit Judge. Following a jury trial, Petioner Shannon Shields was
convicted of (1) kidnapping resulting in the deaif the victim, in violation of 18 U.S.C.
§ 1201(a); (2) carrying and usindgieearm during and in relation teidnapping, in violation of
18 U.S.C. § 924(c); and (3) attempted escapejdlation of 18 U.S.C8 751(a). The district
court determined that Shields was mentally rdetd and thus ineligible for the death penalty
under 18 U.S.C. 8 3596. Shields was sentencedrsecutive terms of life, ten years, and five
years in prison, respecély. Pursuant to 28 U.S.C. § 2255jehths now asserts that even though
trial counsel argued that Shisld confession “was not voluntérand that “coercive police
activity overbore [his] will,” trial counsel provedl constitutionally ineffective assistance by
failing to argue in addition—before the very same trial judge—that Shields’s mental retardation
prevented his waiver of hidiranda rights from being “knowing and intelligent.”

A waiver of Miranda rights must be made “voluntarjl knowingly, and intelligently.”

Miranda v. Arizona 384 U.S. 436, 444 (1966). Mentataslation alone, however, does not
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prevent a defendant fromaking a valid waiver dMiranda in order to confess to a crime. And
even if Shields’s trial counsel had argued thdid, Shields cannot show a reasonable likelihood
that the district court would have granted Shields’s motion to suppress. We therefore affirm the
denial of Shields’s motiofor post-conviction relief
|
The Kidnapping

According to eyewitness testimony at kriat approximately 10:20 p.m. on May 19,
2004, Shields and his cousin Sonmppached a man named Jerrell Lott as he exited a grocery
store in Memphis and got intoshcar. Either Shields or Sonpginted a gun at Lott while the
other demanded that Lott unlockshgar and let them inside. tta@omplied. The gunman kept
the gun to Lott’'s head as they drove away. Surveillance video revealed that Sonny used Lott's
ATM card to withdraw funds from an ATM approxately one hour after the initial carjacking.

Shields and Sonny then drove to the hous8afny’s friend Lendzo Parker. According
to Parker's testimony, Shieldsnd Sonny explained that théywad robbed Lott and needed
Parker's help to get rid of the car. Parked &arker’s friend Jamesetord agreed to follow
behind Shields and Sonny as tlirgve away in Lott'scar with Lott trappé in the trunk. Two
other witnesses testifigo their departure.

Parker testified that the men crossed ithansas, stopped at a gas station, and bought a
gas can, which Stafford filled at the pump wgidsoline. The men theasumed driving, first on
a secluded paved road and then on an unpaved aey parked by a field. Shields and Sonny
got out of Lott’s car, opened Lotttsunk, and directed Lott to geut. Lott begged for his life.
When Lott attempted to run away, Sonny pulleglia and fired at him. Shields grabbed the gun

and ran after Lott, firing additional shots as he ran. Sonny followed. Parker testified that he
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heard several more shots before Shields amthy returned to the cars. The men then drove
away in both cars, leawg Lott's body behind.

After arriving in Memphis, however, Sonny traed that the cap to the gas can was
missing, so the four decided to return to the fiteldind it. They were not successful, so they
drove back to Memphis. They then looked for @acplto burn Lott’s carSettling on a location
near Hernando Street and Kerr Street, Shields parked the car in a field and lit it on fire, suffering
burns to his arm and face in the process.

Lott’'s car was found by the police. Lott®dy was later found irittenden County,
Arkansas, by the farmer who owned the fieldnnich the body had bedeaft. According to a
medical examiner, Lott had been shot fiveesmncluding once in the head, was wearing only
his underwear, and was badly burne@mlhaving been set on fire.

The Investigation

Local television stations began airing sulagice-camera footage from the grocery store
showing Shields and Sonny as they approachétslaar. On May 21, Sonny turned himself in
to the Memphis Police Department, making staets that implicated himself, but largely
blaming Shields.United States v. Shield$80 F. App’x 381, 385 (6th Cir. 2012).

Shields, meanwhile, went to his aunt’s lmnmwhere he explained that he had been
working on a car and been injurgda car-battery fire. Shields changed clothes and shoes and
asked for a ride to Grenada, Mississippi, wheredwéd meet up with his girlfriend. Shields told
his girlfriend that he had beémjured in a barbecuing accidentlis girlfriend took Shields to a
nearby hospital, where he checked in untter pseudonym “Willie Oliver.” The hospital
transferred him to a burn center in GreenviNgssissippi, where Shietdcontinued to use the

pseudonym.
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Sonny told the police where to find Shields. Local law enforcement took Shields into
custody in Greenville, and Memphis Police Detextioseph Pearlman and Sergeant Jasper Clay
drove down to Greenville on May 24. When B®aan and Clay arrived, Shields began to tell
them, unprompted, that he was not a killer and lileatvanted to tell them his side of the story.
Clay stopped Shields and proceeded to go with him to the U.S. Marshals’ office at the federal
courthouse in Greenville, wherei8lls was due to be arraigned.

After giving Shields an oppanhity to eat, Pearlman ar@ay entered his holding cell
and presented Shields withMiranda-waiver form that lists thévliranda rights? Pearlman
testified that his practice wagdt to turn the fornover and ask the suspedtout his education
level, literacy, mental disabilities, and argcent pain-medicine or drug consumption, and then
to ask the suspect to read the first line @& tbrm out loud and the remainder of the form
silently. Pearlman testified that he followed tpractice with Shields, who read the first line of
the form aloud.

Shields then said “I know mygints, I've been arrested befpidknow | don’t have to talk
to you if | don’t want to.” Appellant’s Br. 9. Pearlman testified that&lk then said, “I can
stop talking any time | want to stopShields also printed his name on Meanda waiver form
and signed it. According to Pearlman,iebths specifically stated “I understand riiranda
rights,” and he “was vergognizant and very awaredvery eager to talk.”

On the back of th&liranda waiver form, Pearlman had noted that Shields told him that

he had been in special-eduoat classes in high school, thae had dropped out in the 11th

! The waiver form articulated the rights as follows: (1) “You have the right to remain silent.”
(2) “Anything you say can be used against you in court.” (3) “You have the right to talk to a lawyer for advice
before we ask you any questions and to have him with you during questioning.” (4) “If you camadboa ddfoyer,
one will be appointed for you before any questioning ifi yash.” (5) “If you decide to answer questions now
without your lawyer present, you will still have the right to stop answering at any time. You also have the right to
stop answering at any time until you talk to a lawyer.”
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grade, and that he “could readme but was not that good at it.” Shields had also told the
detectives that he had takenrpmedication for the burns hedauffered five days earlier.

Shields then gave a 38-minutgpe-recorded statement, which would be played for the
jury at trial, implicating himself in Lott's kinapping. Shields admitted, among other things, that
he was at the scene of the carjacking, that he rode to the ATM, and that he was present when
Sonny fired his gun at Lott and when Sonny set ditdy on fire. Some of Shields’s statement
sought to shift blame to Sonny: Shields said efcample, that he did not know that Sonny had a
gun until the two were approachihgtt’'s car, that Sonny threatenemlkill Shields if he did not
go along with the plan, that only Sonny firdte gun in the field, and that only Sonny was
responsible for burning Lott's body.

Shields’s Trial

Shields stood trial in the United Statesstict Court for the Western District of
Tennessee, with Judge BerniBeuie Donald presiding. OAugust 19, 2008, Shields’s trial
counsel moved to suppress Shields’s confession on the grounds that it was coerced and not
voluntary. After this motion was made, and befawedge Donald ruled on it, Judge Donald held
a pretrial hearing to determine whether Shields mentally retarded so as to preclude the
government from seeking the death penalty. The hearing spanned ten full days, including five
days in November 2008 and five days inu&ry 2009. Shields and the government each called
both expert and lay witnessestéstify to Shields’s mental capity and ability to function.

Both parties submitted post-hearing memorant@lae parties stipulated to the definition
of mental retardation in thBiagnostic and Statistal Manual of MentalDisorders (Fourth
Edition—Text RevisionfDSM-IV-TR). According to theDSM-IV-TR, a finding of mental

retardation has three requiremb& (1) significantly subavege intellectual functioning as

2 Sonny and Shields each maintained that only the other of the two shot Lott.
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demonstrated by an 1Q of approximately 70 evdoon an individually admistered 1Q test; (2)
concurrent deficits or impairmenin present adaptive functioninganleast two of various areas
such as communication, self-cangrk, and so on; and (3) onsettbé mental retardation before
age eighteen.

On May 11, 2009, Judge Donald issued a 33-page order finding by a preponderance of
the evidence that Shields wasntadly retarded and thus ineillide for the death penalty. Among
many other factors, Judge Donald considere@l&is Wechsler-battery I1Q scores, which are

summarized as follows:

IQ Test Year Full Scale Score Verbal 1Q Performance 1Q
WISC-R 1989 69 69 72
WISC-R 1992 73 68 82
WISC-III 1995 70 69 75
WAIS-R 1997 68 67 70
WAIS-III 2005 68 73 68

Judge Donald noted that when Shields watesn, “the Social Smirity Administration
determined that [Shields’s] 1Q scores werdhat high end of the mentally retarded range and
found several deficits in adaptive functioningyialifying Shields for Supplemental Security
Income (SSI) payments. When Shields wasrtty-one, the Social Security Administration
concluded that Shields was malht retarded but that he il not qualify fa [additional]
disability benefits because .there were occupational roles [thee] was capable of fulfilling.”

Judge Donald also found that Shields had sporathployment history including jobs as a

3 Shields was born on May 6, 1981. The WISC is the Wechsler Intelligence Scale for Children; the WAIS
is the Wechsler Adult Intelligence Scal€he “-R” suffix indicates a revised versio*-11” indicates a third edition.
The Wechsler IQ tests gained widespread currency in thes198€hough some of the IQcores are over 70, Judge
Donald considered that the scores were sufficiently to satisfy the DSM-IV-TR standard. As part of her
reasoning, Judge Donald considered the Flynn Effect, a phenomenon by which observed 1Q se@tsidy a
given IQ test are said to increase, on average, by apmately three points for every ten years that the IQ test has
been on the market. Whildudge Donald declined to use the Flynn Effect to impose a mechanical downward
adjustment of any of the IQ scoréise Flynn Effect could account for muoh Shields’s four-point score increase
between the 1989 and 1992 WISC-R test administrations.
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restaurant dish washer and a furniture moadthough “as an adult he has had no apparent
ambition or goals in life” and “has alws depended on a woman benefactor.”

Only after this extensive inquiry into Shieldstsental capacity did Judge Donald return
to a number of Shields’s pretrial motions umtihg his motion to suppress his confession. Judge
Donald held an evidentiary hearing on the motion to suppress on August 13, 2009, and denied
the motion four days later. Kably, although Shields’s moti®ought to suppress his confession
on the grounds that it was natluntary, without arguing that it was not knowing and intelligent,
Judge Donald specifically foundot only that Shields confesbef his own free will—i.e.,
voluntarily—butalsothat Shields had made a knogian intelligent waiver und&iiranda:

After Defendant had eaten his lunthe officers inquired of Defendant
how he felt and whether he was in pdadefendant responded that he was in some
pain, but felt comfortable and well enoughtdtk to the officers. After the officers
were satisfied that Defendant was bothntally and physically able to make a
statement, Sgt. Clay apprised Defendant ohhiranda rights. Defendant was not
in cuffs or other restraints, but he was cell along with Detective PearIman and
Sgt. Clay.

Defendant was alert and attentivedamanifested no outward signs of
being incoherent or otherwise incamaldf giving a knowing, intelligent, and
voluntary waiver of his rights. Using the termlitanda’ specifically, Defendant
stated that he knew his righand wanted to make atment. After being read
his Miranda rights, Defendant signed a waiwarrights form. Detective Pearlman
and Sgt. Clay witnessed Defendansgnature at approximately 1:00 p.m.
Defendant thereafter proceeded to malstatement about his involvement in the
alleged offenses. Officers tape recordeeir questions and Dendant’'s answers.
At a few points it was necessary to stop the tape briefly to inquire whether it was
time for Defendant’'s court appearance, these pauses did not result in the
omission of any material pant$ Defendant’s interview.

In her order, Judge Donatdredit[ed] Detective Pearlmantestimony that [Shields] did
not manifest signs of being incapable okmowing, intelliggnt, and informedwvaiver of his

rights” (emphasis added) when he agreed toksfmeRearlman and Clay. Even though Shields’s

defense counsel did not mentibtiranda in his motion to suppress Shields’s statement, Judge
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Donald apparentlgonducted a fulMiranda-waiver inquiry and conclled that nothing stood in
the way of Shields’s making an effectiveranda waiver and confession.

Jury trial commenced on October 19, 2009, #ma jury returned a guilty verdict on
October 23, 2009. Shields’s trial counsel did oloject to the playing oShields’s confession
video at trial other than objecting the use of portions of the vidéhat were hard to understand,
and to the accuracy of the captions suppased on the video during those portior&hields
480 F. App’x at 388 n.5.

A panel of our court affirmed Shields’srviction, over Judge Clay'dissent, in 2012.

Id. at 381. Shields filed a motion to vacate kentence on September 30, 2013. The district
court denied Shields’s motion okpril 8, 2015, and denied a céidate of apgalability. In
2016, noting that Judge Clay had dissented on the issue of whether Siitdeda waiver
was knowing and intelligent, wgranted a certificat@f appealability onthe sole issue of
whether trial counsel was ineffeativin failing to argue that th&liranda waiver was not
knowing and intelligent.

I

We review de novo a districourt’s denial of a § 2255 motion to vacate a sentence for
ineffective assistance of couns@&ee Pough v. United Statdgl2 F.3d 959, 964 (6th Cir. 2006).

To be entitled to relief, Shields has therdan of proving by greponderance of the
evidence that he received constitutibhaneffective asstance of counsel. lbid. Under
Strickland v. Washingtoma claim of ineffective assistanegequires showing that “counsel’s
representation fell below an objective standafdeasonableness,” 466 U.S. 668, 688 (1984),
and that there is a “a reasoralgrobability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been differeidt,’at 694. “A reasonablprobability is a



Case: 15-5609 Document: 39-2  Filed: 06/26/2017 Page: 9
No. 15-5609Shields v. United States

probability sufficient to undermineonfidence in the outcome.tbid. “It is not enough .. .to
show that the errors had some conceivalffiect on the outcomef the proceeding.”ld. at 693.
Counsel’s errors must be “so serious as to idepghe defendant of a fair trial, a trial whose
result is reliable.” Id. at 687;see also Harrington v. Richteb62 U.S. 86, 112 (2011) (“The
likelihood of a different result must Iseibstantial, not justonceivable.”).

A. Trial Counsel’'s Performance Was Not Objectively Deficient

An attorney’s performance is deficient undgtrickland when, “in light of all the
circumstances, the identified acts or omissiagse outside the wide range of professionally
competent assistance.” 466 U.S. at 690. Anrratois “strongly presumed to have rendered
adequate assistancelbid. An attorney’s action that “might be considered sound trial strategy”
is not constitutionally deficientld. at 689.

Shields argues that his trial counsel wasffective for failing to move to suppress
Shields’s confession on the grountist Shields’s mental retaation prevented Shields from
making a knowing and intelligen¥liranda waiver. True,Miranda has two dimensions:
“voluntariness and comprehensionGarner v. Mitchell 557 F.3d 257, 263 (6th Cir. 2009) (en
banc). And trial counselttacked only the voluariness of Shields’sliranda waiver and not his
comprehension of it.

But mental retardation itself does nmtevent a defendant from comprehending—and
choosing to waive-Miranda rights, and Shields points to rase law to tell us otherwisesee
Garner, id. at 266 (where defendant witQ of 76 “was not so mentally retarded that officers
had reason to believe that beuld not understand his rightsficiwhere his “conduct, speech,
and appearance at the time of interrogatiodicated that his weaer was knowing and

intelligent, notwithstanding his diminished mentalpacity,” defendant’s confession to setting
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house fire that killed five childrewas not obtained in violation dfliranda). Shields has the
burden to carry and we have never held thatemtally retarded person like Shields (i.e., a
person with an 1Q of 70 or below, with adaptideficits, whose mental retardation manifested
itself by age eighteen) lacks the capato make a knowing and intelligeiranda waiver
based on mental retardation alor@f. United States v. Mackli®00 F.2d 948, 952-53 (6th Cir.
1990) (noting that the right to k@ meaningful statements likerdfessions is based on the same
free will that forms the basis “for the myriad vallelights of citizenship” like the right to vote,
to testify, to contract, or to conduct a defensel that defendants who have “the ability to avail
themselves of the incidents of citizenshighiould not be excluded from the rights or the
responsibilities of citizenship “absent a compellghgpwing” that they are capable of exercising
neither). Shields’s trial counstlerefore cannot be held to befident for failing to argue that
Shields’s mental retardation would insioally prevent him from making a valifliranda
waiver.

Importantly, on direct appeayven though the panel did notveato consider the question
of whether Shields’s confession was not knowamgl intelligent (becaudeial counsel did not
raise it), the panel neverthelatid consider the issue. Judgerritt wrote for the majority:

[E]ven absent waiver, Defendant’s claim fails on the meritsGdmer v.

Mitchell, 557 F.3d 257, 264, 270-71 (6th Cir. 2009), this Court held that a

defendant in the “borderline range of intelligence” who also suffered from a

troubled upbringing and po@ducation knowingly, integently, and voluntarily

waived hisMiranda rights. Noting that “diminished mental capacity alone does

not prevent a defendant from validly waiving his or Miranda rights,” we

reasoned that this factor must instedst viewed alongside other factors,

including evidence of the defendantenduct during, and leading up to, the
interrogation.” Id. at 264-65.

[ ]

Defendant’'s cooperativeness and aehey thus demonstrate that he
grasped both the nature of the charggainst him and the consequences that

10
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could flow from his interactions with poe to effectuate &nowing, intelligent,
and voluntary waiver of hilirandarights. See idat 265.

Shields 480 F. App’x at 388—89.

In his brief, Shields argues that if has difficulty understandinthings like “following
multi-step recipes, paying bills, managing a checkbook, . . . the dangers of leaving a hot iron
unattended, or how credit cards work” (although Shields rapfg understood enough to
acquireandusecredit cards in his own name evemd has not claimed responsibility foaying
his credit-card bills), then “it is difficult t@ee how Shields could understand and appreciate
complex abstract concepts like the full m@asof his rights under [the] Fifth Amendment—
much less what it means to ‘waive’ those rightshe dangers of doing$ Appellant’s Br. 32.

In support of this argument, Shields reliesldmited States v. Better@29 F. Supp. 2d
1103, 1107 (D. Or. 2002Ynited States v. Robles-Ramir83 F. Supp. 2d 762, 766 (W.D. Tex.
2000); andJnited States v. Aiken$3 F. Supp. 2d 28, 34 (D.D.C. 1998). These cases are not the
law in our circuit but wuld not help Shields eveif they were. InBetters the defendant’s
Miranda waiver was held invalid where the mentallydefendant was “highly intoxicated from
alcohol, possibly under the iottnce of another drug, off h@sychotropic medications, and
likely in a manic state” when she purported to waMeanda. In Robles-Ramirezthe
defendant—who had an estimated IQ of eib@ior 72—spoke only Spanish, could neither read
nor write, did not recognize thetters of the alphabet, functied at a second-grade level in
arithmetic, and functioned at agschool level in literacy. Ehdefendant there also suffered
from a neurological impairment and generallyfexed impairment in his ability to understand
words. 93 F. Supp. 2d at 766. AndAikens the defendant was functionally illiterate, “did not
know what the word ‘required’ meant,” 13 F. Supp. 2d at 32, and could not unddvitanda

rights even when explained orallyWhat all these cases reflecttige general principle that the

11
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validity of a Miranda waiver is based on the totality sfich circumstances as the defendant’s
background, education, and contddaring the interrogationSee Garner557 F.3d at 264-65.
But none of these cases help Shields make his casketdat not knowingly and intelligently
waive Miranda, or that his mental retdation somehow precludednhifrom doing so. Instead,
the facts indicate that Shields knew Kisanda rights, understood how to waive or invoke them,
and—more than simply acquiescing to a law erdgorent officer’s invitabn to talk—asserted in
considerable and correct detai kinowledge of the righ he wished to waive in order to make a
confession. Thus, Shields has not carried thisden of proving that his trial counsel was
constitutionally ineffective for failing to arguthat Shields’s mental retardation made his
Miranda waiver unknowing or unintelligent.
B. Shields Cannot Show Prejudice

Moreover, Shields cannot mkly show prejudice asStrickland requires. Judge
Donald’s eight-page order denying Shields’s motio suppress makes clear that Judge Donald
did in fact consider nobnly the voluntariness dbhields’s confessiobut alsowhether it was
knowing and intelligent undevliranda. To prevail, Shields would have to show a reasonable
likelihood that if his trial counsel had simply thght to argue to suppress Shields’s statement as
unknowing or unintelligent, Judgeoald would have suppressed #@néd that the result of
Shields’s trial would have been different. tBhe likelihood that Jige Donald would have
suppressed Shields’s confessionoifly Shields’s trial counsel had uttered one of the magic
words ‘Miranda’ or “knowing” or “intelligent” is essentially nil in ligt of the fact that Judge
Donald—who knewvall the factsconcerning both Shields’s mahfaculties and his confession—

expressly ruledhat Shields’s comfssion was voluntargnd knowing and intelligent. Judge

12
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Donald denied the motion to suppress only after holbwiy a ten-day evidentiary hearing on
Shields’s mental capacignda separate evidentiary haggy on the motion to suppress.
CONCLUSION
In sum, the district courproperly denied Shields’'s moti to vacate his sentence.

We thereforeAFFIRM .

13
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HELENE N. WHITE, Circuit Judg e, concurring in the result.

| concur in the result because Shields’s confession added little to the eyewitness
testimony, and that testimony, tager with Shields’s burns, would have resulted in his
conviction with or witlout his confession.

| would not conflate the issue whetheriegtis’s confession was voluntary—the issue
decided at the suppression hearing—with tb®ue whether he was capable of waiving his
Mirandarights.

I

First, trial counsel was deficient in failing argue Shields’s waiver was not knowing and
intelligent. “A reviewing courtnust judge the reasonablenessoiinsel’s actions on the facts
of the defendant’s case, viewed fraounsel's perspective at the timeHiggins v. Renicp
470 F.3d 624, 631-32 (6th Cir. 2006).

Following a ten-dayAtkins hearing, the district court issued a thirty-three page order
explaining in detail Shields’s mental limitatioasd concluding he is mentally retarded. Soon
after theAtkins hearing, the districtourt held a hearing on triabunsel’s motion to suppress.
Given the obvious connection between Shialdsiental limitations and his capacity to
knowingly and intelligently waiveMiranda rights, trial counsel's flure to advance that
argument is incomprehensible. Trial counsel filed his motion to suppress on August 19, 2008,
after the government producedi@tls’s recorded statemenfrial counsel did not supplement
the motion to suppress to argue that Shields’s waivéMinda rights was not knowing and
intelligent, even though the district court determined that Sheefdsictioning is that of a child
in the range of eight televen years old, PID 5988, and heibits “deficits or impairments in

present adaptive functioning” in multiple areas including functional academic skills, home

14
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living, work, use of community resourcemd self-direction.PID 5978, 5988, 5990-94. The
court also observed that Shields lacks theitglib engage in “meaningful conversation,” and
that although he may provide samers to questionthat sound plausible, further probing will
show that “the answer origilva given is . . . unreliable.” PID 5974. These findings provided
strong support for the argumeahat Shields’s waiver of higliranda rights was not knowing and
intelligent?

Second, there was a reasonable probability ttatdistrict court would have granted a
motion to suppress brought on the omitted grounfike majority concludes that the district
court’s purported finding that Shieldstdiranda waiver was knowing anthtelligent evidences
that there is no reasonable probability that dietrict court would hae granted a motion to
suppress brought on those grounds. Maj. Od.2af‘the likelihood that Judge Donald would
have suppressed Shields’s confession if onlyl&ietrial counsel hadtiered one of the magic
words ‘Miranda’ or “knowing” or “intelligent is essentially nil in lightof the fact that Judge
Donald . . .expressly ruledthat Shields’s confession was voluntaapd knowing and
intelligent.” (emphasis in original)). However, trial counsel’s motion to suppress Shields’s
statement was brought solely on voluntariness grounds. The districd@budt undertake the
fact-specific inquiry required to determine @ther Shields knowinglyral intelligently waived
his Miranda rights because the issue was not before Rurther, no part of the earliétkins
hearing addressed Shisld ability to understandiranda warnings. Cf. Maj. Op. at 7, 12. In
ruling on the motion to suppressetiistrict court simply obserdethat Shields was “alert and
attentive” and “did not manifest signs of beingapable of a knowing, intelligent, and informed

waiver.” PID 6070. These statements do nalidate or suggest thahe court considered

4 Judge Clay concluded the same in his disseBhirlds v. United State480 F. App’x
381 (2012).

15
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whether Shields’s mental retardation contributed to an invalid waivbtirahda rights. The
inquiry would have differed hattial counsel argued Shields’s war of his rights was not
knowing and intelligent: whether the officdrad reason to believe Shields comprehended the
warnings and whether he had the actual mentahatnl understand the warnings at the time of
the interrogation. Garner v. Mitchell 557 F.3d 257, 263 (6th Cir. 2009) (“while our primary
focus must remain on what the interrogatin§cers could have concluded about Garner’'s
ability to understand the warnings, we may consider later-developed evidence of a defendant’s
actual mental ability to understand the warningthattime of the interrogi@n. This is because,
if it turns out by subsequent inquiry that a defendant in his mind could not actually understand
the warnings, the finder of fact may be mordiired to determine in a close case that the police
should have known that the defentlaould not understand.”)

Here, although Shields told Pearlman andyClthe interrogating officers, that he had
been in special eduttan classes, dropped out of high schaaluld read some but was not good
at it, and that he had taken pain medigatibhat morning for the burns that Pearlman
acknowledged were all over Shields’s faoel arms, the officers explained none of kieanda
rights to Shields. PID 7400-01. Rather, Pearirhad Shields read the first line of Meanda
rights form out loud, i.e., “You have the right tarr&in silent.” Pearlman testified that Shields
said he knew his rights, had besmested before, and knew that did not have to talk to the
officers if he did not want to. The officedid not follow up to determine whether Shields
understood his remaining rightparticularly the rigks to talk to a lawyer before being
guestioned and to have a lawyeesent during questioning. Ndid the officers follow up to
determine whether Shields understood the warning that anything he said could be used against

him in court. Had the issue whether Shields’'s waiveMafinda rights was knowing and
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intelligent been before the district court, thera iseasonable probability that the district court
would have concluded that there were strgngunds for finding an invalid waiver—definitely
stronger than irGarner, 557 F.3d 257, on which the majoritglies. Maj.Op. at 9-10. In
Garner, in stark contrast to the instant case, the interrogating officers “carefully read” Garner his
Miranda rights and Garner “stated clearly. that he understood those rightdd. at 265.
I

Nevertheless, | concur in the result besmaud conclude the admission of Shields’s
confession did not affect the outcome of the trial. As described in the majority opinion, Parker
gave a detailed first-hand aamt of Sunny’s and Shields’s amts. The only part he did not
observe was who shot Lott ithe woods. But Shields’sonfession does not provide
incriminating evidence on that paj as Shields did not admit teeing the shooter. Parker’s
testimony and Shields’s burns, takiegether, make it highly impbable that suppssion of the

statement would have affected the outcomtheftrial. On that basis, | concur.

! Garner was nineteen, had a troubled upbmiggpoor education, and an 1Q of 76 that
placed him in the borderline range of intelligeng@arner, 557 F.3d at 263. Unlike Shields,
Garner completed i2grade and told the police that he could redd. at 276 (Moore, J.,
dissenting). Most importantly, unlike Shields’s interrogation, the officer&Giarner confirmed
that Garner understood each oé thghts and the consequenadswaiving them by verifying
each provision individually,Garner was carefully read his Miranda righasdstated clearlyto
officersthat he understood those riglitsGarner, 557 F.3d at 265 (emphasis added).
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