Selective Ins Co Of S.C. v. Davida Sullivan, et al Doc. 6013102825 Att. 1
Case: 15-6187 Document: 31-2 Filed: 06/13/2017 Page: 1

NOT RECOMMENDED FOR FULL-TEXT PUBLICATION
File Name: 17a0333n.06

No. 15-6187 FILED
Jun 13, 2017
UNITED STATES COURT OF APPEALS | DEBORAH S. HUNT, Clerk
FOR THE SIXTH CIRCUIT

SELECTIVE INSURANCE
COMPANY OF SOUTH
CAROLINA,

Plaintiff-Appellee,
V.
DAVIDA A,  SULLIVAN;
CURTIS SULLIVAN;

SHARON SULLIVAN; and
OMNI CUSTOM MEATS, INC.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE WESTERN
DISTRICT OF KENTUCKY

Defendant-Appellants,

and

JAMES BLAKE,

N N N N N N N N N N N N N N N N N N N N

Intervenor-Appellant.
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MICHEL SON, District Judge. This insurance dispute arose from a 2011 automobile
accident involving Davida Sullivan and James BlaRavida collided with Blake’s vehicle while
driving a 1999 Mercedes listesh an insurance policthat Selective Insurance Company of
South Carolina had issued Omni Custom Mekis, The question presented in this appeal is
whether the named insured, Omni, “borrow[etlie Mercedes from its owners, Curtis and

Sharon Sullivan (Davida’s parents), as that terasexd in the policy. We hold that Omni did not.

" The Honorable Laurie J. Michelsodnited States District Judge ftite Eastern District of Michigan,
sitting by designation.
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Nor does the reasonable expectations doctrine nee@glective to provel coverage. Therefore,
the district court’s opinion will be affirmed.
l.

James Blake sustained injuries in antomobile accident on May 9, 2011. Davida
Sullivan was driving a 1999 C230 Mercedes irs lAngeles, California when she made a sudden
left turn to enter alopping center parking loihd collided with Blake’s/ehicle. The crash site
investigator determined that Davida causedabt@dent by “making an unsafe left turn[.]” (R.
69-7, PID 894.)

Davida’s parents, Curtis and Sharon Sullivan, owned the Mercedes. In 2007, they
allowed their Kentucky meatpacking company, Or@unistom Meats, Inc. to use the Mercedes
for “business purposes.” (R. 69-11, PID 917.)

Davida began working for Omni in 2001. Sterformed mostly “back office” work from
her home in California. She earned a salamg benefits, and, starting in 2009, was given
permission by Omni to use the Mercedes.

In January 2011, Omni “[ran] out of workér Davida, and she gpped working for the
company. (R. 69-11, PID 915.) Omni providedseverance package, which, according to
Curtis’s deposition testimony, included health maswce, dental insurancauto insurance, and
permission to keep using the Mercedes.

Between January and May 2011, Davidatsthra jewelry and othing business in
California. Even so, Davida waliving the Mercedes with Omnijsermission on the date of the
accident.

Selective issued the relevant policy @nni on June 27, 2007. The Policy provided

certain Commercial General Liability, Businesst@mobile, and Commercial Umbrella Liability
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coverages. The Business Automobile Policy provides, “We will pay all sums an ‘insured’ legally
must pay as damages because of ‘bodily injury’ or ‘property damage’ to which this insurance
applies, caused by an ‘accident’ and resultirggn the ownership, maintenance or use of a
covered ‘auto.” (R. 69-2, PID 844.) The Commercial Umbrella Liability Policy provides, “We
will pay on behalf of the insured the ‘ultimate netdbin excess of the ‘retained limit’ that the
insured becomes legally obligated to pay as damhgeause of ‘bodily injury’ . . . to which this
insurance applies.” (R. 69-2, PID 855.) The Bess Auto and Commerciblmbrella Liability
coverages provide identical definns of “Who Is An Insured” (R. 69-2, PID 852, 855.)
Critical to this appeal, both state, “The followiage ‘insureds’: a. You for any covered ‘auto’. b.
Anyone else while using with your permissionavered ‘auto’ you own, hire or borrow . . . .”

(R. 69-2, PID 843, 863.) It is undisputttht the “you” refers to Omni.

It is equally undisputed thahe Policy did not expressiyame Davida as an insured.
Omni’s initial application requested coverage two drivers, Curtis and Sharon Sullivan, and
four vehicles, none of which were the Mercedes. On June 28, 2007, the Mercedes was added to
the Policy by endorsement. The endorsement didistoany additional drivers, nor did it list a
garage location for the vehicle. On May 12, 2008, Selective requestgatiated drivers list as
part of the policy renewal. But no one advisgelective that Davidavould be driving the
Mercedes in California, or th&lavida had a DUI infraction on her driving record. Nonetheless,
Blake asserts that Davida is an insured under Omni’'s insurance policy because Omni
“borrow[ed]” the Mercedes from Curtis arBharon and Davida used the car with Omni’s

“permission.”

! The district court found, and the partiesrdx dispute on appeal, that the Commercial
General Liability Policy did ngprovide coverage. (R. 72, PID 1006.)

3
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In March 2012, Blake filed suit in Califormiagainst Omni, Curtis and Sharon Sullivan,
and Davida Sullivan. Selective agreed to provaddefense to Omni and the Sullivans in the
California action, subject to agervation of rights pending anvestigation. In March 2015,
Omni, Curtis, and Sharon were dismissed fritre California action withprejudice, leaving
Davida as the only defendant. Béagurports to be the assigneeaoly of Davida’'srights as an
“insured” under the Policy.

Meanwhile, in October 2012, having determirtledt the accident vganot covered under
the terms of Omni’s policy, Selective filed a compian the United StateBistrict Court for the
Western District of Kentucky, seeking a declaratory judgment of its rights and duties with
respect to the California action. The distrioud ultimately found that Davida Sullivan was not
an “insured” within the meaning of the Policy a¢ tihme of the accident and therefore, Selective
had no duty to provide coverage.

This appeal followed.

.

“We review de novothe district court's decision tgrant a motion for declaratory
judgment.” Scottsdale Ins. Co. v. FlowerS13 F.3d 546, 563 (6th Cir. 2008). “In a diversity
action involving an insurance contract, a federal court applies the substantive law of the forum
state,” here Kentuckylalley v. State Farm Fire & Cas. C&23 F.3d 323, 326 (6th Cir. 2000).

1.
A.

“In applying Kentucky law we nst follow the decisions of éhstate’s highest court when

that court has addressed the relevant issue. Wigeissue has not been directly addressed, we

must anticipate how the releMastate’s highestourt would rule in the case and are bound by
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controlling decisions of that courtScottsdale Ins. Cp513 F.3d at 563 (citations and internal
guotation marks omitted). In Kentucky, “the ctrostion and legal effect of an insurance
contract is [generally] a matter of law for the cou@dleman v. Bee Line Courier Serv., Inc.
284 S.\W.3d 123, 125 (Ky. 2009) (quotiBguminous Cas. Corp. v. Kenway Contracting, nc.
240 S.W.3d 633, 638 (Ky. 2007)). The Kentu&ypreme Court recently held,

Any ambiguities in amnsurance contract must be resal in favor of the insured,

but this rule of strict aastruction certainly does not mean that every doubt must

be resolved against the insurer and doesntetfere with the rule that the policy

must receive a reasonable interpretation consistent with the plain meaning in the

contract.

Tower Ins. Co. of New York v. Herh72 S.W.3d 172, 174 (Ky. 2015) (citikgy. Ass’'n of Ctys.
All Lines Fund Trust v. McClendpf©57 S.W.3d 626, 630 (Ky. 2005)).

Under the Policy, coverage is available foll ‘ums an ‘insured’ legally must pay as
damages . . . caused by an ‘accident’ and reguftom the ownership, maintenance or use of a
covered ‘auto.” (R. 69-2, PID 843.) To resolve itksue of coverage, we must decide whether
Davida was an “insured” underetiPolicy. An “insured” includes “Ayone else while using with
your permission a covered ‘auto’ you own, hineborrow . . . .” (R. 69-2, PID 843.) Again,
“you” and “your” refers to Omni, the named insdrét is not disputedhat the Mercedes was
“covered” or that Davida used it with Omnl‘germission.” The only issue before us is whether
Omni “borrow[ed]” the Mercedes from Curtiéd Sharon Sullivan at the time of the accident.

The Policy does not define the term “borrbWor does Kentucky case law—at least in
the context of an automobilasurance policy. Blake urges seaemeanings of the term. We

need not decide which, if any, is the propermgén of “borrow” because Omni meets none of

them.
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First, Blake urges that weadopt a dictionary definitiorof “borrow.” To be sure,
dictionaries can be helpful aids in ascribing digfons to contract termthat are not defined by
the contractSee Auto-Owners Ins. Co. v. Veterans of Foreign Wars Post 3866.W.3d 298,
301 (Ky. Ct. App. 2009). But none ofdldictionary definitions wéave reviewed help Blake.
Black’'s Law Dictionary definesborrow” as “To take somethg for temporary use.” Black’s
Law Dictionary (10th ed. 2014). And Merriam-Wédissays “borrow” mans “to receive with
the implied or expressed intention of returnthg same or an equivalent.” Merriam-Webster
Online Dictionary, http://www.merriam-webstesra (12 June 2017). But nothing indicates that
Omni’'s use of the Mercedes was temporary,ttat Omni received the Mercedes with the
implied or expressed intention of returningRather, Curtis’'s testimonguggests that Davida’s
severance package, and thus, Omni’'s use oiigreedes for that purpose, had no set end date:
Omni “gave permission for Davida to drive the vehicle [the Mercedes] after she left employment
with the company” and did monention any set end dater fthat permission. (R. 69-11, PID
915.)

Blake directs us to adopt a definition dbdrrow” from the cases we considered in
Westfield Insurance Co. v. Yoyrgo. 12-6523, slip op. (6th Cigept. 9, 2013). Tdt case also
involved a Kentucky business auto insurarmquaicy purporting to provide coverage for
“[a]nyone else while using witfthe named insured’s] permission a covered ‘auto’ [the named
insured] own[s], hire[s], or borrow[s]Id. at 3. There a community college had a program in
which students could participate in lieeassroom vehicleepair projectsld. at 2—3. A student’s
employer allowed the college to use his inagige truck for one of these projeckd. at 2. After
the repair was completed, the student was tasked with returning the viehiélile en route to

a planned stop at his girlfriend’s house, thedent collided with another vehicle, ultimately
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causing the death of the other drived. The decedent’s family sought damages under the
college’s insurance policyd. As here, “the dispositive issuregarding coverage . . . [was]
whether the College ‘borrowefthe third party’s] truck.d. at 3.

We first consideredravelers Indemnity Co. v. Swearing&69 Cal. App. 3d 779 (Cal.
Ct. App. 1985). The California Court of Appeatsihd that the term “borrow” was susceptible to
two reasonable interpretations in the contextanfautomobile insurance contract. The court
acknowledged that “borrow” coul@quire that the purported borrower, a school district, exercise
“dominion and control'over the vehicleld. at 785-86. It also thoughtpbssible that the school
district “borrowed” the vehicle when it “propgrigain[ed] the use of a third party’s vehicle,”
regardless of whether the distrhad dominion over the vehicliel. at 785. The district court in
Westfieldcharacterized this definition of “borrow” &sonfer[ing] a benefit’regardless of actual
possessionWestfield Ins. Co. v. Younjo. 11-275, 2012 WL 5421145, (E.D. Ky. Nov. 6,
2012).

To start, as we noted Westfield even California courts have rejectedearingerand it
is a minority view in other jurisdiction$Vestfield No. 12-6523, slip op. &. For instance, in
American International Underwriters Insutae Co. v. American Guarantee and Liability
Insurance Cq.181 Cal App. 4th 616, 629-30 (Cal. @ipp. 2010), the California Court of
Appeals commented, “In our view, tlsvearingerdecision is based on an inadequate definition

of ‘borrow” because the opinion did not addsethe requirement of jor California Supreme
Court decisions that the borrower “exercised the requisite dominion and control over the
[vehicle] to be a ‘borrower’[.]"ld. (citing Home Indem. v. King34 Cal. 3d 803, 813-14 (Cal.

1983));but seeCity of Los Angeles v. Allianz Ins. Ca&25 Cal. App. 4th &7, 295 (Cal. Ct. App.
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2004) (suggesting that “the use of the vehicle fer[ttamed insured’s] purposes . . . constituted
the [named insured’s] exercise of damn and control over the vehicle”).

Further, theSwearingerformulation of “borrow” does rtosupport a finding of coverage
here. Even th&wearingercourt stated that “borvg’ implies “temporary use.Swearingey 169
Cal. App. 3d at 785. Although Davida’s severapeekage is not part of the record, Curtis’
testimony indicates that it includendefinite use of the Merced. Thus, even if use of the
Mercedes as part of Davida’'s severance agekwas a business purpose (Appellant Br. at 33),
the fact that the package was ifidiée defeats the idea that @iri'‘borrowed” the Mercedes for
this purpose.

The other case we considered Westfieldwas Schroeder v. Board of Superiors of
Louisiana State Universityp91 So. 2d 342, 346 (La. 1991). Thautanterpreted “borrow” to
mean “not only that one receives the benefithed borrowed object’'s use, but also that the
borrower receives temporary possession, dominiooguirol of the use dhe thing.” Under this
definition, the named insured, a university, did flmrrow” an automoibe when a student got
into an accident driving a fellow studentrian an errand for a school administratdr.at 344.
The situation, the court stated, was similar to e “us[ing] his auto to pick up a prescription
for a sick friend"—the driver “may confer aggiificant benefit on the invalid, but no one would
say that the bedridden friend had bared the auto used for the errantd’ at 346. Similarly
here, while Omni may have been honoring $&verance package, the benefit from the
Mercedes’s use at the time of the accident axtrnly to Davida herself, who was running a
personal errand in California at the time of the accidee¢. Westfieldjo. 12-6523, slip op. at 4
(“The College received a benefit from [the] trugkly in its use as a teaching aid, not in its

transportation to and from the College.”).
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Additionally, under theSchroederanalysis, Omni did not ka “temporary possession,
dominion, or control of the esof’ the Mercedes at the temof the accident. Omni is
headquartered in Kentucky, while Davida’'s use of the Mercedes occurred entirely in California.
Davida was using the Mercedas her personal vehicl®avida was no longer employed by
Omni at the time of the accident. Instead, stk dtarted her own clothing and jewelry business
at that point. And no record evidence suggé#ss$ the severance package included any terms
limiting her use of the Mercedes, or any teratlewing Omni to demand the return of the
vehicle. Blake’s argument that Omni remaineddanstructive control” of the vehicle and had
the “right to direct the use dhe vehicle” (Appellant Br. aB4) is therefore unpersuasivgee
Westfield No. 12-6523, slip op. at 4 (findly that the College “did not faa the right to direct the
use of [the] truck . . . [because] the collegd diot have an official policy regarding the
transportation of live-project vaties to and from the College”).

Blake seeks to extend Omni's purportesthtus as a borroweduring Davida’'s
employment through Kentucky’s “initial perssion” doctrine. That doctrine determines
“whether a non-owner’s use of a vehicle exceedssttope of permission given to that person.”
Mitchell v. Allstate Ins. Cp.244 S.W.3d 59, 65 (Ky. 2008). Itlfaws for coverage even if the
use of the vehicle was ‘not within the contentipla of the parties or waoutside any limitations
placed upon the initial grant of permissiond. at 62 (citing 46 C.J.3nsurance8 1053 (1993)).

In adopting the doctringhe Kentucky Supreme Court held, ‘l@®1ig as permission is initially
given to a person to use a vehicle, insurancerage may extend to subsequent vehicle users

through the language of the [Policy’s] omnibuause as long as those subsequent users have

permission from the initial noower to use the vehicleld. at 65.
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The problem withMitchell is that the policy at issue dibt contain the same “own, hire,
or borrow” language as the policy here ddéte policy inMitchell defined “insured person” as,
1. You and any resident rélkge; 2. Any other person wialin, on, getting into or
out of an insured auto with your pession; 3. Any other person who is legally
entitled to recover écause of bodily injury to you, youesident relative, or an

occupant of your insured auto with your permission.

Id. at 61 n.1. By contrast, Omni’s policy defined“arsured” as: “You forany covered ‘auto’. b.
Anyone else while using with your permission a covered ‘auto’oyen, hire or borrow. . . .”
(R. 69-2, PID 843, 863 (emphasis added).) Thus,infitial permission dddne may apply to
permissive use of cars that Omni owned, hiledborrowed. But, adiscussed, the Mercedes
was not such a car.

In short, whether or not Blake’s proposedimigons of “borrow” are reasonable, the
facts of this case do not satisipy of them. Omni was not a “lbower” of the Mercedes at the
time of the accident. Therefore, coverage is not available under the Policy.

B.

Blake also argues that Kerky's “reasonable expectatidndoctrine supports a finding
of coverage. “The gist of the dome is that the insured is entitled to all the coverage he may
reasonably expect to be provided under the poliByoivn v. Indiana Ins. Cp184 S.W.3d 528,
541 (Ky. 2005). Generally, this principle “pertaito alleged ambiguities within the policyd:,
and directs, “[w]here a persdras paid a premium for a policthe policy should not be read
technically to avoid paying benefitsky. Emp’rs’ Mut. Ins. v. Ellington459 S.W.3d 876, 883
(Ky. 2015) (citingAetna Cas. & Sur. Co. v. Commonwealtii9 S.W.3d 830, 837 (Ky. 2005)).

“The doctrine of reasonable eegiations is used in conjuman with the principle that

ambiguities should be resolved against the drafterder to circumvent #technical, legalistic

10
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and complex contract terms whidimit benefits to the insured.Simon v. Cont'l Ins. Co.
724 S.\W.2d 210, 213 (Ky. 1986) (quoting R.H. Lomge Law of Liability Insurancg 5.10B).

Blake emphasizes that “Omni specificallgted the 1999 Mercedes on the Selective
Policy as a covered automobile” and “paidpeemium commensurate with that listing[.]”
(Appellant Br. at 36.) But thaatt, although going to ¢hequity aspect dhe doctrine, does not
show that another requirement of the doctrmet: that the terrfborrow” is ambiguousTrue
v. Raines 99 S.W.3d 439, 443 (Ky. 2003), as ameahddpr. 2, 2003) (“The reasonable
expectation doctrine ‘is based oretpremise that policy languagell be construed as laymen
would understand it' and applies only to polgiwith ambiguous terms—e.g., when a policy is
susceptible to two (2) or more reasonable imgtions.” (citations omitted)). And even if we
were to find, as th&wearingercourt did, that the term “borrow” is subject to two reasonable
interpretations, thus triggering the reasonabfeeetations doctrine, bag®n the reasons already
given, there is no interpretati of “borrow” that could havegiven rise to a reasonable
expectation that Selective extend coverage Davida's accident. Thus, the reasonable
expectations doctrine doast save Blake’s argument.

V.

For the foregoing reasons we affithee district court’s order.

11
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HELENE N. WHITE, Circuit Judge, dissenting. | respectfully dissent. The only issue
regarding coverage is whether Omni was borrowiregMercedes from the Sullivans at the time
of the accident. Curtis Sullivan’s uncontroeerttestimony establishes that he and Sharon
loaned the Mercedes to Omni in 2007. Onimeén specifically listed the Mercedes as a
scheduled auto on the Selective Policy, paying an additional premium to do so. Curtis submitted
a Kentucky Certificate of Regrsttion to Selective’s agent, disclosing that Curtis and Sharon
owned the Mercedes. (PID 587After paying the additional pmium for two years, in 2009,
Omni provided permission to Davida to dritlee Mercedes. Once Davida left the company,
with Omni still paying the additional pream on the Mercedes, Omni continued allowing
Davida to use the Mercedes as part of a reem® package. Under these circumstances, a
reasonable jury could find that Omni was borrowting Mercedes from the Sullivans at the time

of the accident.

The cases relied upon by the méjoare distinguishable. IWestfield a college student
borrowed the truck for a live classroom projeamid the truck’s owner allowed the student to
drive the truck to and from the colleg&Vestfield Ins. Co. v. Youndlo. 12-6523, slip op. at 4
(6th Cir. Sept. 9, 2013). The accident occuiétdr the classroom project was completed, and
thus after the college’s use of the \a@difor the classroom project had enddd. (explaining
that the college “did not haveehight to direct the use of Nels's truck after the live classroom
project was completed”). Hera,reasonable jury could find, $®&d on Curtis’s testimony, that
Omni gained the use of the Mercedes for its purposes when it borrowed the Mercedes from the
Sullivans, and that Omni continued to use the Mercedes for its purposes while Davida was
driving it as an employee and after David&siployment ended as part of her severance

package.

12
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In Schroeder the court held that the universgyreceipt of a benefit alone was not
sufficient to show that it had borrowed a vehicle from a student who was retrieving ice for a
school function at a faculty member’'s requdstcause at no point did the university have
possession, dominion, controk; the right to control th use of the vehicleSchroeder v. Bd. of
Supervisors of La. State Unive91 So. 2d 342, 346 (La. 1991). Here, a reasonable jury could
find that Omni had the right to control the Medes because Davida’'s use of the Mercedes was
permissive and pursuant to a seree package that Omni providedvida. Further, Omni paid
the premium on the vehicle indicating that iemised some degree dominion and control

over the vehicle and recognized some responsibility.

Moreover, although | agree that borrowing mhsttemporary, | do not agree that the
lack of testimony regarding a sjifec end date for Davida’s usa# the vehicle means that Omni
was not borrowing the Meedes. “[A] ‘borrowing’ may be foan indefiniteperiod of time and
may in fact last until either the insured decidesetorn the automobile or the lender requests its
return.” 8A Couch on Ins. § 118:50 (citidgn. Indem. Ins. Co. v. Code Elec. Corffs0 P.2d
571, 574 (Az. Ct. App. 1988)). Given Curtis’s umnded testimony that he and Sharon lent the
Mercedes to Omni, a reasonable jury could find that the Sullivans could have demanded its
return at any time, and that Omni likewise coldtve demanded the retushthe Mercedes from

Davida, subject to any claims fbreach of the severance agreement.

Because a reasonable jury could find that Omni was borrowing the Mercedes from the
Sullivans at the time of Davida’'s accident, | wotdderse the district court’s judgment in favor
of Selective. However, given the lack ofesficity regarding the terms of the severance

package, and Omni’'s discovery responses indicating that it had no control over, and received no

13
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benefit from, Davida’s use of the Mercedes at the time of the acciderasonable jury could
also find that Omni was not borrowing the Mercedethe time of the accident. Accordingly, |

would remand for further proceedings.

Selective also argues that, even if thdidyoprovides coveragethe Policy conditions
limit such coverage to state-required minimdimits because Omni failed to disclose
information regarding the locatiodriver, and use of the Mercedethe Policy provides that the
Business Auto Coverage Form is void “in argse of fraud by [Omni] at any time” and “if
[Omni] or any other ‘insured’, at any time, intenally conceal[s] or misrepresent[s] a material
fact concerning . . . the covered ‘auto;’ [or Omshinterest in the covered ‘auto.” (PID 193-
94.) This condition is later amended by an endorsement to provide that in the event of
concealment, misrepresentation, or fraud,e&ele will only provide coverage up to the
minimum limits of liability required in Kentucky. (PID 200-01.) However, Selective points to
no evidence of intentional megpresentation or concealment; mag in the record establishes
that Selective requested an updatkivers list or garage locat after Davida began using the
Mercedes in California. Accordingly, Selective has not suppattiedgrant of summary

judgment on this basis.

For these reasons, | would reverse the grasuafmary judgment in favor of Selective

and remand for further proceedings.

! The meaning of Omni’s discovery responsesgen to interpretation, and may merely mean
that it had no control over Davidadecisions regarding where and howdtove the Mercedes and derived
no benefit from her shopping trip.
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