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UNITED STATES OF AMERICA,

Plaintiff-Appellee,

ON APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF
JAMES HELTON, JR., KENTUCKY

Defendant-Appellant.
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BEFORE: COLE, Chief Judge; BOGGS and SILER, Circuit Judges.

SILER, Circuit Judge. Defendant James Heltdn,appeals his samice, arguing that
the sentence is both procedurally and substalgtiinreasonable. Because the district court did
not commit plain error and issuedubstantively reasonable sentence affe m.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In 2015, Helton pleaded guilty to conspiring distribute five or more grams of
methamphetamine, in violation of 21 U.S.C84l1(a)(1) and 21 U.S.&@ 846. At sentencing,
Helton requested a downward departure under U$S581.4 because of his failing health. The
district court denied this motion. Finding Helton to be a career offender under USSG § 4B1.1,
the district court sentenced Helton to 18@nths’ incarceration—eight months below the

minimum guideline range.
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DISCUSSION

Procedurally Unreasonable Sentence

a. Standard of Review
When reviewing for procedural reasonablEsjewe ensure that the district court
committed no “significant procedural error[s]United Sates v. Johnson, 640 F.3d 195, 201 (6th
Cir. 2011) (quotingzall v. United Sates, 552 U.S. 38, 51 (2007)). “To meet the requirement of
procedural reasonableness, theteecing judge must ‘set forétnough to satisfy the appellate
court that he has considereck tharties’ arguments and haseasoned basis for exercising his
own legal decisionmaking authority.'United States v. Klups, 514 F.3d 532, 537 (6th Cir. 2008)

(quotingRita v. United Sates, 551 U.S. 338, 356 (2007)).

While usually the “question of whether a sade is reasonable is determined using the
abuse-of-discretion ahdard of review,United Sates v. Carter, 510 F.3d 593, 600 (6th Cir.
2007), the procedural claims in this case axéeveed for plain erroonly. After sentencing
Helton, the district court asked tiparties if they had any legal jelstions. At this invitation,
Helton raised none. Due to this failure, plain-error review cont@&#sUnited Sates v. Vonner,

516 F.3d 382, 385-86 (6th Cir. 2008) (en banc)dingl that defendant’sailure to raise

objection after invitation mants plain-error review gfrocedural arguments).

In an inadequacy-of-explanation challenges thefendant must prowbat “the district
court would have reached a differesgntence if it had reasoned properlyUnited Sates v.
Gabbard, 586 F.3d 1046, 1051 (6th Cir. 2009) (per curiam)district court’s “mere failure to
fully explain the extent of its consideration of semting factors” isnot plain error. United

Satesv. Houston, 529 F.3d 743, 751 (6th Cir. 2008).
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b. Policy Statement for Criminal History (USSG § 4A1.3)

Helton argues that the district court erred in not considering the policy statement that
allows for a downward departure found in USSGIAL1.3. USSG § 4A1.3(b)(1) states “[i]f
reliable information indicates that the defendatiminal history category substantially over-
represents the seriousness & tlefendant’s criminal history dine likelihood that the defendant
will commit other crimes, a downwadeparture may be warrantedSee also United States v.

Smith, 278 F.3d 605, 611 (6th Cir. 2002) (holdingerisencing judges havhe discretion to
determine that a defendant’'s criminal higtazategory may overstate his actual criminal

history”).

To support a downward departure under US$@A1.3(b)(1), Helton points to the
remoteness of his predicate offenses which occurred over fourteen years ago, the proximity in
time of the predicate offenses to one anotherthey occurred within a two-year span, the
influence of addiction on his retvism, and his low-levdrafficking of drugs However, Helton
never raised this policy statement during senteneind thus the districtourt did not abuse its
discretion by failing to consider the policynited Sates v. Walls, 546 F.3d 728, 737 (6th Cir.
2008) (finding that a district court does ndiuae its discretion when it does not consider

mitigating factors not raised during sentencing).

To try to save this argument, Helton citdslina-Martinez v. United Sates, 136 S. Ct.
1338 (2016). InMolina-Martinez, the Supreme Court allowed the defendant to raise a
sentencing guideline error that was naised in the district courtld. at 1341 (“The error went
unnoticed by the court and the past so no timely objection wastered.”). This error resulted

in an incorrect guidelineange, which resulted in a remand for resentendidgat 1349.
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Although Molina-Martinez may mitigate the rigid application &falls, Molina-Martinez
is distinguishable from this case. Firghe sentencing guidelines provisions at issue are

distinguishable. IMolina-Martinez, USSG § 4A1.2(a)(2) (Nov. 2012) stated:

If the defendant has multiple prior sentences, determine whether those sentences
are counted separately or as a singleese®. Prior sentences always are counted
separately if the sentence were impogadoffenses that were separated by an
intervening arrest. . . . |If there is no intervening arrest, prior sentences are
counted separately unless [otkections not relevant apply].

In this case, as described above, the guidgimo@ision gives the district court discretion to
determine whether a downward departure is waehntTherefore, the guideline policy in this
case is not an affirnti@e instruction, as irMolina-Martinez, but a discretionary decisiorSee
also Smith, 278 F.3d at 611 (holding “stamcing judges have the distion to determine that a
defendant’s criminal history category may astate his actual criminahistory”). Second,
“[lludges may find that some cases merit a dethibxplanation of theeasons the selected
sentence is appropriate. Andathexplanation could make dlear that the judge based the
sentence he or she selected on faciiodependent of the GuidelinesMolina-Martinez, 136 S.

Ct. at 1346—-47. At sentencing, tthistrict court articulated fy it was imposing the 180-month
sentence. It stated that “this isn’t a five-yearse” and went into detail that the sentence it
imposed was necessary to deter criminal conduct, promote respect for the law, protect the public,
and provide adequate punishment. Therefore, $teaicourt made “it clear that [it] based the
[180-month] sentence. . . on factors indemamdof the Guidelines” even going below the

guideline range after denying a downward departielina-Martinez, 136 S. Ct. at 1347.

In addition to these distinctions, the district court also did not commit a plain error

because Helton cannot prove “the district cowtild have reached a differiesentence” if it had
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considered the policyGabbard, 586 F.3d at 1051. While Helton did not have any convictions
between 2001 and the instant offenbe was either incarcerated @r parole for almost that
entire period. Within a yeaafter being discharged fromarole, Helton began distributing
methamphetamine again. In addition, hismanal history, without the career-offender
enhancement, is prolific, including receivistplen property and esdag from a state prison

camp.

c. Downward Departure for Poor Health (USSG 8§ 5H1.4)

Helton argues that the distt court erred in not gnting his motion for downward
departure because of poor health. We do netiéw a district court'slecision not to depart
downward unless the record showattthe district court was unareaof, or did not understand,
its discretion to make such a departurbfiited States v. Santillana, 540 F.3d 428, 431 (6th Cir.
2008). In this case, the district court was awai its discretion. Helton’s medical conditions

were undisputed. The district court also araed that it had consid=at the motion, stating:
The second one are these policy statementshaalth is -- is a policy statement.
I’m going to deny your attorney’s motion @selates to a departure, meaning that
that recommended sentence ought to be lgbsught the government articulated
-- Mr. Parman articulated very well. That's a rare circumstance that we think that
the recommended sentence ought to benghd only in the most exceptional
circumstances, and | don't think the recaupports that in thiparticular case.
But as it relates to a variance, I'm ggito address that in a few minutes.

Furthermore, the district court continued,otighout the sentencing proceeding, to acknowledge
Helton’s exceptionally poor h#b—facts that wereundisputed and remain undisputed—and

granted Helton a varianckie to his health.

In addition, Helton argues thtite district court erred by hmaking factual findings as to

the relative costs and efficiency bbéme confinement and imprisonmerfiee United Sates v.

-5-
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Bostic, 371 F.3d 865, 875 (6th Cir. 2004) (stating tb&SG 88 5H1.1 and 5H1.4 “require the
district court to consider the relative st& and efficiency of home confinement and
imprisonment”);see also USSG 8§ 5H1.4 (2015) (“An extraordinary physical impairment may be

a reason to depart downwardg.e in the case of a serioushfirm defendant, home detention
may be as efficient as, and less costly than, imprisonment.”). This argument also fails. While
the district court did nagxplicitly make findings about the réikee costs of home confinement, it

did find that imprisonment greatly outweigheother alternatives when considering the
efficiency. For example, the digtt court stated that Helton caluhot continue his drug activity
while he is incarcerated. Furthermore, it observed that incarceration would allow Helton to
receive proper treatment for his drug addictiod protect the community from his drug activity.
Additionally, it stated that incaeration would allow Helton tceceive adequate health care and
change his lifestyle to have a great impact on bath. Therefore, the sirict court considered

the efficiency of each alternative and found tiiet efficiency of imprisonment far outweighed

other alternatives withowatny consideration of cost.

d. Mitigation Dueto Criminal History and Poor Health (18 U.S.C. § 3553(a)(1))
Helton argues that, in the alternative, tthistrict court erred in not considering his

criminal history and poor health as releveonsiderations under 18 U.S.C. § 3553(a)(1).

However, the district court clearly applieddetail the statutory factors. Specifically, it
considered Helton’s prior crimindlistory stating that “given youprior criminalrecord and the
seriousness of this offense” Helton was likely gaingeceive a serious sentence. The district
court also considered Helton’s health in denying a downward departure, but granted a variance

below the minimum of the guideline range. White explanations given for each consideration
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may not be as detailed as lté@ would have hoped, a districburt’'s “mere failure to fully
explain the extent of its considation of sentencing factorsis not plain error. Houston,

529 F.3d at 751. Furthermore, “sstlict court need not providean explanatiorfor rejecting a
mitigating argument if ‘the matter is conceptually simple’ and ‘the record makes clear that the
sentencing judge considerecethvidence and arguments.United Sates v. Sexton, 512 F.3d

326, 332 (6th Cir. 2008) (quotirijta v. United States, 551 U.S. 338, 359 (2007)).

e. Erroneous Facts
The last procedural challenge Helton bringaaaning his sentence is that the district
court improperly based its sentence on errondaats. Specifically, Helton points to three
allegedly erroneous statements: (1) statirg} tHelton was a producer of methamphetamines;
(2) conflating Helton’s offense with our t@n’s epidemic of opioid overdose; and

(3) mischaracterizing his individuhlstory and characteristics.

In reviewing each of these statements, ételtakes each statement out of context to
provide an argument that his sentence wascasesrroneous facts nstipported by the record.
As for the statement that Helton was a producer of methamphetamines, the district court stated
that “the one thing | know for sure is you'ret going to be cooking meth when you're
incarcerated. .. . | don’t think ydube cooking meth [in prison]."To say that the district court
wrongfully accused Helton as being a methangrmées producer is an exaggeration. The
district court, in making that s&hent, was trying to “promote respect for the law” and to “deter
future conduct’—both reasonable ebjives of sentencing. Fhdrmore, the district court
clarified the “cooking meth” statesnt stating that “I don’t thia you’ll be able to harm the

community in terms of your drug activity.”
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As for the second statement concerning riagonal opiate outbreakhe district court
was not punishing Helton for the of@acrisis, but instead discussing the crisis as it concerns the

seriousness of Helton’s crime. Attistrict court clearly stated,

That brings me to the third factor. nd that is that this sentence needs to
reflect the seriousness of this crimendA gotta’ tell you, théonger | do this, the
more—the clearer it comes to me tdevastation that methamphetamine is
imposing on our community, the devastatithat opiate addiction is imposing on
our community.

Furthermore, methamphetamine and opiate addi¢t important because of Helton’s history of
abusing drugs, such as methamphetamine, ataptines, and opiates. Lastly, as mentioned
above, the district court’'s statemt that Helton “return[ed] to this criminal conduct time and
again” is not a conclusn unsupported by the fact&ee United Sates v. Hreha, 429 F. App’x

579, 585-86 (6th Cir. 2011) (citirijta, 551 U.S. at 356).

. Substantively Unreasonable Sentence
a. Standard of Review

In determining substantive unreasonablenese consider the “totality of the
circumstances.”United Sates v. Tristan-Madrigal, 601 F.3d 629, 633 (6th Cir. 2010) (quoting
Gall, 552 U.S. at 51). “The essence of a sulbstaameasonableness ataiis whether the length
of the sentence is ‘greater thaacessary’ to achieve the semieg goals set forth in 18 U.S.C.
§ 3553(a).” Id. at 632-33. “The defendant shoulde¢h® burden of showing substantive
unreasonableness.United Sates v. Woodard, 638 F.3d 506, 510 (6th Cir. 2011). “A sentence
may be considered substantively unreasonablenwthe district court selects a sentence

arbitrarily, bases the sentence on impermissibleofactfails to consider relevant sentencing
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factors, or gives an unreasonable amafmiveight to any pertinent factor.’United States v.

Conatser, 514 F.3d 508, 520 (6th Cir. 2008).

b. Analysis
Helton argues that due to his health tin&t 180-month sententeondemns him to dying
in prison.” Helton argues thé#te district court dismissed thesiealth concerns and imposed a
substantively unreasonable sentendéis argument is nothing more than a disagreement with

the district court’s balancingf the sentencing factors.

Helton’s argument thdtis health should have resultedaihower sentence “boils down to
an assertion that the districourt should have balanced tBe3553(a) factors differently.”
Sexton, 512 F.3d at 332. This assertion is “'simplgyond the scope of [our] appellate review,
which looks to whether the sentenis reasonable, as opposed tethbr in the first instance we
would have imposed the same sentendel’(quoting United Sates v. Ely, 468 F.3d 399, 404

(6th Cir. 2006)).

In addition, Helton’s argument &h his sentence is functidhaa life sentence is also
unpersuasive. See, e.g., United States v. Wolcott, 483 F. App’x 980, 989 (6th Cir. 2012)
(“Although [the defendant] may haweanted the district court tehow even greater leniency
based on his age and health, the court's detisot to do so does not render the sentence
unreasonable.”). “The fact that the district calid not give the defendattte exact sentence he
sought is not a cognizable basis to appeal,iqudatly where the disict court followed the
mandate of section 3553(a)all relevant respects.United Sates v. Jackson, 466 F.3d 537, 540

(6th Cir. 2006).
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Finally, Helton's below-the-gdeline sentence is entitled to a presumption of
reasonableness on revievi&ee, e.g., Sexton, 512 F.3d at 332 (stating that a sentence within a
properly calculated guideline ramgs entitled to a presumpti of reasonableness). Helton

provides no evidence to rekthis presumption.

AFFIRMED.
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