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McKEAGUE, Circuit Judge. Abdulmokne Glefil sued American Steamship under the
Jones Act, 46 U.S.C. 88 30101, 30104, for an injuasy bie says he suffetevorking aboard its
tugboat-and-barge combination, tken Boothe/Lakes Contender (“Boothe/Contender”). As the
crew stored those vessels fihe winter, Ghaleb’s fellovemployees dropped a heavy cable
which slid into his heels, knocking him to the ground. At trial, Ghaleb pursued various liability
theories based on this cable incident, includimggligence per se claim alleging that the crew’s
excessive work hours contributed to the accideitter nine days of trial, a unanimous jury
rejected Ghaleb’s claims. Despite this verdibg district court granted Ghaleb’s motion for
judgment as a matter of law on negligence perFs& the following reasons, we REVERSE and

REMAND with instructiongo enter judgment for American Steamship.
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I

In late December 2012, Ghaleb ath@ rest of the crew aboard tBeothe/Contender
prepared to store the vessels for the winteBturgeon Bay, WisconsinAs part of the storage
process, the crew must separthie barge from the tugboat. @eation from the tug requires the
barge to connect to a new onshore power soufeelink the barge to onshore power, the crew
uses a large el&cal cable.

When theBoothe/Contender crew attempted this power transfer, the crew started with the
power cable lying across the bargéeck in a cane-like shape witte cable’s loose end forming
a hook that curved toward the shore. This positioning forced the crew to lift the cable’s loose
end and then lower it over the barge’s side to an electrician on the dock. The vessels’ Chief
Engineer, Peter Warren, directébds lowering maneuver. To help him lift the cable, the Chief
selected four crew members: Ghaleb, MohAl-Qasemi, Abdulghafor Ahmed, and Ricky
Pettaway.

The Chief positioned everyone at various poialiong the hook-shaped stretch of cable.
Ghaleb stood closest to the efoljJowed next by Ahmed, and then by Al-Qasemi. The Chief
positioned himself and Pettaway further back alormgdhble, nearer to the middle of the deck.
Chief Warren says that at sorpeint after the team lifted theable, the crew realized they
needed to tie a heaving line to the cable’s lagk A heavying line is simply a lightweight line
that assists in moving heavier lines betweearations—here, between the ship’s deck and the
shore. So the Chief tasked Ghaleb with retrieving the line, tying one end to the cable, and
tossing the line’s other end downan electrician on the dock.

The parties dispute the detagurrounding this lowering maneuver. All agree, however,

that Ahmed and Al-Qasemi dropped the power caliide Ghaleb dealt withhe heaving line.
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Also, everyone is certain that the once the cablladehe deck, it slidnto Ghaleb’s heels and
knocked him to the ground. Ghaleb alletjes fall caused him severe injuries.

Ahmed testified that he droppé#tk cable because he slippedan Al-Qasemi said that
he lost his grip because Ahmed dropped the caBleth testified that when the crew executed
the maneuver, thick ice covered the deck. CWarren disputed thisharacterization of the
deck’s condition and tesi#d that, despite some thin ice gags, the deck was in good shape due
to the large amounts sand and salt thatcrew had applied.

Based on this incident, Ghaleb sued Ameri&&amship for negligence, negligence per
se, and unseaworthiness. Ghaleb’s negligence theories centered on whether Chief Warren placed
Ghaleb in an unsafe position where the cabi@se end might strike him if dropped—a so-
called “danger zone.” He based his negligepeese theory on American Steamship’s alleged
violations of a work-hours statute gdating Great Lakes towing vesselsSee 46 U.S.C.
8 8104(c) (limiting seamen’s workhours to Xours in 24 or 36 hours in 72, except in
emergencies). At trial, Ghaleb presented testimony and business records to show that he,
Ahmed, Al-Qasemi, and Chief Warrel exceeded the statute’s limits.

The jury unanimously found for American Steship on all counts. So Ghaleb renewed
a motion for judgment as a mattefr law on every claim. The slrict court denied Ghaleb’s
motion with respect to unseaworthiness and negligence. As to negligence, the court held that “a
reasonable jury could have concluded that CWiafren did not breach a guito protect Plaintiff
from a foreseeable risk of harmGhaleb v. Am. Seamship Co., No. 13-13822, 2016 WL 28986,
at *6 (E.D. Mich. Jan. 4, 2016). It statedathalthough Chief Warren directed the cable-
lowering maneuver, it was “not evident fromettrial testimony that Chief Warren instructed

Plaintiff on where to stand whdplaintiff went to throw the heaving line to the dockd. The
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court also added that despite “testimony thateCWarren should have abzed that Plaintiff
was in a danger zone,” a “reasblejury could have dagreed . . . and found that no one was at
fault for Plaintiff's injury.”ld. at *7.

On Ghaleb’s negligence per se claim, th&trict court overruled the jury verdict and
awarded judgment to Ghaleb. The court held threasonable jury could find only that Ghaleb,
Chief Warren, Al-Qasemi, and Ahmed all “wotkenore than the hours permitted by the statute
in the days leading up to Plaintiff's accidentd. at 5. The court added that there was “no
explanation except for a lack of ‘immediate andkefal readiness’ for why Plaintiff . . . did not
extricate himself from the area where he wawing the heaving line to shore when he
recognized he would be hit by the power cadal possibly killed if the other men began
moving the cable.”ld. American Steamship now appeals thistrict court’s decision to enter
judgment notwithstanding the verdict on&kt’s negligence per se claim.

[l

This court reviews de novo the district ctaigrant of a motion for judgment as a matter
of law. Parker v. Gen. Extrusions, Inc., 491 F.3d 596, 602 (6th Cir. 2007). Judgment as a matter
of law is appropriate where “the court findsatha reasonable jury would not have a legally
sufficient evidentiary basis to find for the [norewing] party[.]” Fed. R. Civ. P. 50(a). Thus, a
motion should be granted only if “reasonable mindald not come to a conclusion other than
one favoring the movant.”Parker, 491 F.3d at 602 (quotingisdale v. Fed. Express Corp.,

415 F.3d 516, 531 (6th Cir. 2005)).
Under this JMOL standard, we consider the evidence in the light most favorable to the

non-movant—here, American Steamshifiee id. We do not substitute our judgment for the
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jury’s by reweighing the evidence or gtiening witnesses’ credibilityld. Instead, we give the
non-movant the benefit of all reasonable inferen&es.id.

Because the JMOL standard focuses on eti@sgnsufficiency, cous have recognized
that granting the motion for party with the burden of parasion should happen only in
“extreme cases.” 9B Wright & Millef-ed. Prac. & Proc. Civ. § 2535, Judgment as a Matter of
Law for Claimant (3d ed.). The court must deteithat the “effect of the evidence is not only
sufficient to meet [the] burdeof proof, but is overwhelminggaving no room for the jury to
draw significant inferences fiavor of the other party.’Radtke v. Lifecare Mgmt. Partners, 795
F.3d 159, 165-66 (D.C. Cir. 2015) (quotiGay v. Petsock, 917 F.2d 768, 771 (3d Cir. 1990)).
Stated differently, there must simply be “insufficient evidence for permitting any different
finding.” Mihalchak v. Am. Dredging Co., 266 F.2d 875, 877 (3d Cir. 1959). This court has said
in the related summary judgment context thatréydaearing the burden giersuasion at trial has
a “higher” burden and must show “that the evikers so powerful that ne@asonable jury would
be free to disbelieve it."Surles v. Andison, 678 F.3d 452, 455-56 (6th CR012) (citations and
guotation marks omitted). In shof{j]t is rarely gppropriate to grant a directed verdict or
judgment n.o.v. in favor of the partyaving the burden of proof[.]JRadtke, 795 F.3d at 165.

Here, the parties contest just two negligepee se elements: statutory violations and
causation. Assuming American Steamship violabhedsafety statute—a rather safe assumption
from the evidence—this case requires uspplyathe demanding JMOL standard in conjunction
with the Jones Act’s unusuallylaged proximate cause standardls Ghaleb correctly asserts,
the Act lessens his burden on the causagment—he must prove only “that employer
negligence played any part, even the slightestproducing the injury or death for which

damages are soughtCSX Transp., Inc. v. McBride, 564 U.S. 685, 692 (2011) (discussing the



Case: 16-1076 Document: 30-2  Filed: 03/31/2017 Page: 6
Case No. 16-107&haleb v. American Steamship Co.

causation standard under the Federal By’ Liability Act which the Jones Act
incorporates). But Ghaleb conflates thedaxed causation standawith a relaxed JMOL
standard. He asserted multiple times at @@ument that he needed only to show “any
evidence” that a violation played a rolehis accident to prevail on his JMOL motion. Oral
Argument at 27:50-35:40.

To be clear, this is wrong. For Ghalebh® entitled to JMOL, he must show that no
reasonable jury could find that sta&dry violations lacked any cartiutory role in his accident.
Because Ghaleb predicates negligence per séitfialn work-hours violations, this essentially
means that if the jury could finthat no sailor’'s fatigue played a causal role in his accident,
Ghaleb is not entitled to JMOL. Here,etlevidence presented on each sailor allowed a
reasonable jury to conclude that this was eithéaultless accident @n accident unrelated to
fatigue’

We look first at Ghaleb. The district costated that there wdao explanation except
for a lack of immediate and wakeful readiness’vidy Ghaleb stayed in the cable’s path when
throwing the heaving line down to the dockshaleb, No. 13-13822, 2016 WL 28986, at *5
(internal quotation marks omitted). This conclusion merely infers causation from negligence
itself. Such reasoning makes sense when ediattuals prove but-for causation to a near
certainty. See Smith v. Trans-World Drilling Co., 772 F.2d 157, 161-62 (5th Cir. 1985) (holding
that a company’s negligent failure to install a railing in “the precise spot of [the plaintiff's] fall”’
established causation as a matter of law).udllg, however, mere negligence alone does not

require any finding on causationSee Wilkins v. Am. Exp. Isbrandtsen Lines, Inc., 446 F.2d 480,

1 At one point during oral argument, Ghaleb was asked whether a reasonable jury could find no causal
connection between fatigue and the accidentl he conceded that a jury hadetyy of evidence” to conclude that
statutory violations played “no part.” Oral Argument 31:00-31:40. We do not consider this admissilusive,
especially given that his briefing m@mplates the correct standard. Siillis somewhat telling because Ghaleb
appeared to comprehend the question’s premise—he simply misunderstood in that nsomenttit

-6 -



Case: 16-1076 Document: 30-2  Filed: 03/31/2017 Page: 7
Case No. 16-107&haleb v. American Steamship Co.

484 (2d Cir. 1971) (holding that wh a seaman’s heart attackdwed excessive work hours, no
burden-shifting causation rule applied becausgstifiable inference is not a synonym for a
presumption”). And no evidence relatedthos lowering maneuvewould force a reasonable
jury to conclude only that Ghalelfatigue contributed to his accident.

To start, a jury could find Ghaleb acted a reasonable, wdké person would. The
district court itself statethat the jury could have reasonabbncluded that “no one was at fault”
for the accident.Ghaleb, WL 28986, at *7. Presumably, theésuld include Ghaleb too. And in
fact, Ghaleb touted testimony Bhief Warren that Ghaleb “didothing wrong” during the rope
maneuver. Renewed Mot. for JMOL at R, 79, PID 1353. Ghaleb directs us to no
“overwhelming evidence” which onlgermits a jury to find thagomething he did contributed to
the accident.

Moreover, even if the jury believed that &b put himself at risk, it did not need to
accept that he did so due to fatigue. On ftost, the district court provided unsatisfactory
reasoning to find causation as a matter of laynlike a hypothetical safety railing, the court
lacked a concrete, realistic way ittsert a “wakeful and ready” @keb into this situation. Per
Chief Warren’s testimony, Ghalelftidis position holding the cabte affix a heaving line to the
cable while the others held up the cable. The ¢ayld have reasonablgdnd that even an alert
Ghaleb who knew his colleagues had alreadytbdishe heavy cable off the deck would still
have quickly affixed the heaving line withoubgping and restarting the maneuver. That is, the
jury could have considered Ghaleb’s decisiomething a rested sailevould do. Certainly, the
jury could reasonably have found that Ghalebreised poor judgment and then attributed the
poor judgment to fatigue. His actions and dieris lacked any definitive characteristic,

however, that requires one to inBecausal connection to fatigue.
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Further, the district court's decision to find a causal relationship as a matter of law is
particularly troubling given that Giteb never asserted that his bebaled to the accident—still
less that he made any mistake because of fatigie.Scoran v. Overseas Shipholding Grp.,
Inc., 703 F. Supp. 2d 437, 454 (S.D.N.Y. 2010) (holdimgt causation could not be found as a
matter of law, in part, because “Plaintiff did not testify at his accident that fatigue actually caused
his injuries”). Essentially, the sirict court fashioned a theoryrf@haleb entirely on its own.
Undoubtedly, it was a plausible thigo But the evidence did ndemand only the district court’s
conclusion. The court inferred causation frone flacts in a manner inconsistent with the
requirement that it view the evidence in the ligidst favorable to Amaran Steamship. And in
doing so, the court ignordte burden of persuasi. American Steamship, contrary to Ghaleb’s
contentions, never had to eajl why Ghaleb stayed ptit. Whether the jury believed Ghaleb
made a mistake unaided by fatigue or actedi@ntly, either conclusion was reasonable.

The jury could also have reasonably coneld the other crew memits’ fatigue played
no part in the accidentAlthough the districtourt found Chief Warren worked excessive hours,
it never linked his actions to Ghaleb’s injuryits analysis. On appeal, Ghaleb reasserts his
theories about Chief Warren’s niggint supervision; now, he chkalthe Chief's supposed errors
up to poor judgment induced by fatigue. But jing’s negligence verdict shows it found Chief

Warren faultless. As the digtt court recognized in daging Ghaleb’s JMOL motion on

2 Ghaleb argues that the district court erred in not giving his proposed jury instruction on a burgen-shift
admiralty rule that might have required Aneam Steamship to disproveausation—the so-callelllennsylvania
Rule. Ghaleb never objected to the instruction’s exclusion, however, and thees@irmade a definitive ruling on
the record against the instruction. Thus, we review its omission for plain error rather than aof alisetion.

See Fed. R. Civ. P. 51(d)(2)(B), (d)(2). If the court’s faildoeinstruct on the Rule was an error at all, it was not one
that was “plain.” See United States v. Olano, 507 U.S. 725, 734 (1993) (holding that an error must be “clear” or
“obvious” under “current law” to qualify for appellate reviewder Fed. R. Crim. P. 52(b)’s “plain-error” standard).

This circuit has never appliethe Pennsylvania Rule outside the context of collisionSee In re Buccina, No. 16-

0303, 2016 WL 3597632, at *2 (6th Cir. July 1, 2016) (stating that this court’s previous applications show that the
rule applies “only to collisions”). The district court’s failumeapply the rule to a personal injury case unrelated to a
collision, even if an error, was not one gan call “clear” or “obvious” under “current law.”

-8-
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negligence, Ghaleb “testified that Chief Wartetd him to ‘throw tle line, that's it.”” Ghaleb,

No. 13-13822, 2016 WL 28986, at *6. And when askéeéther Chief Warren told him what to
do, Ghaleb said, “I know what | do.fd. Given that the evidence permitted a finding that Chief
Warren lacked any fault in Ghaleb’s accidentdid not demand an inference that his fatigue
contributed to Ghaleb’s accident.

The district court also found causation by a@iad Al-Qasemi’s testimony that he never
complained about the icy conditions on the deck because he worked too many hours. Ghaleb
extends this failure-to-warn theory to Ahmed as well. It seems improbable that when the jury
considered—and rejected—a general negligeneeryhthat it never contemplated the deck’s
conditions. And Chief Warren testified that coratis were generally good. If the jury believed
the Chief, as it was free to do, then neitheiQ&semi nor Ahmed—tired or rested—would have
complained. On this point, the district coarred in weighing Ahmed or Al-Qasemi’s post-hoc
testimony against Chief Warren’s testimony. juky could find both accounts contrived, but
ultimately the jury was at liberty to choose who it believ&de Scoran, 703 F. Supp. 2d at 454
(holding that causation could not be found as a maftiaw, in part, because the plaintiff never
complained about fatigue on the day of his accidelitthe jury found Chief Warren credible, it
could also have concluded Ahmed had a chanceslipe on an otherwise clean deck. This slip
and the accompanying cable drop need not résrt anyone’s carelessness—much less their
fatigue-induced carelessness.

The dissent disagrees. It wddind that fatigue contributed the accident as a matter of
law. It reasons from an uncont&sle premise: fatigue can affextailor’'s performance. It then
concludes that a reasonable jwgs required to find that fatiguectually contributed to Ahmed

slipping or the sailordropping the cable.
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Fatigue could hypothetically contribute toralst any mishap, however. A plaintiff can
always argue that someone might have actedrdiffly if rested. But even when a plaintiff
establishes fatigue’s presence as a mattervgf JMOL does not necessarily follow. Whether
Ghaleb established fatigue'®le in his accidentas a matter of law comes down to a
counterfactual: could a rested sailor have shijppedropped a cable? Because he could, Ghaleb
had the burden to convince a jury that fatiqastually contributed tdhat happening here.
Unfortunately for Ghaleb, he failed to do so.

v

As the dissent makes clear, Ghaleb had a decent case. With some juries, he might have
won. But the Jones Act is notveorkers’ compensation statuteéSee Consol. Rail Corp. v.
Gottshall, 512 U.S. 532, 543 (1994). Ghaleb had twaekeeat trial to proveo the jury by a
preponderance of the evidence that someone’s fatigue contributed to his accident. After the jury
rejected this claim, he bore the burden to shtmat it could not reasonably come to any different
conclusion. Ghaleb failed both times. We\RRSE the district cotis decision granting
judgment as a matter of law to Ghaleb and REND with instructions to enter judgment for

American Steamship.

-10 -
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HELENE N. WHITE, dissenting. The majority opinion lay®ut the governing legal
principles clearly and accurayeland makes an appealing argumimtreversal. | respectfully
dissent, however, because viewing the evidencienlight most favorable to defendant, and
drawing all permissible inferences from that evide in the same light, no reasonable jury could
fail to conclude that crew fatigue playedms®part in the acciae, however slight.

As the majority acknowledges, causation unithe Jones Act differs from causation as
generally understood in negliganlaw. Under the Jones Agthich adopted the very minimal
causation test of the analogousi&el Employers’ Liability Ac{FELA), the causation inquiry
is whether the employer’s negligence “played any jgaet) the dightest, in producing the injury
... for which damages are sought3e Rogers v. Missouri Pac. R. Co., 352 U.S. 500, 505
(1957) (emphasis added) (dissing causation under the FELAgee also Miller v. Am.
President Lines, Ltd., 989 F.2d 1450, 1463 (6t@ir. 1993) (citingGosnell v. Sea-Land Serv.,
Inc., 782 F.2d 464, 467 (4th Cir. 198@¥Jnder the Jones Act, a pidiff need only show that
the defendant's negligence, however sligtontributed in some way toward causing the
plaintiff's injuries.”). Although this standaiid not strict liability,it is “featherweight.” Ferrara
V. A. & V. Fishing, Inc., 99 F.3d 449, 453 {b Cir. 1996);Evans v. United Arab Shipping Co.
SAG., 4 F.3d 207, 213 (3rd Cir. 1993).

The Jones Act provides that crew members on Great Lakes towing vessels may only be
required to work 8 hours day. Further, the Agbrohibits crew members from working more
than 15 hours in a 24-hour period, or 36 hous #2-hour period, regardless of their willingness
to work longer. 46 U.S.C. § 8104(c).

Working excessive hours on a commercial gesauses fatigue ndangering crew, non-

crew, and property. Section 810%(s a safety statute intended ftrestall that danger. Here,

-11 -
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Ghaleb worked 21 of the 24 hours precedingaeigdent (Ghaleb Time Sheets, RR. 79-21, 79-
22); Chief Warren worked 18 of the 24 hours praugthe accident (Chief Warren Time Sheets,
R. 79-13, PID 1459-60); Al-Qasemi worked 20.5tleé preceding 24 hours (Al-Qasemi Time
Sheets, Joint Ex. BB); and Ahmed worked 17haf preceding 24 hours (Chief Warren Trial Tr.,

R. 115, PID 3830-31). The question for the jury was whether crew fatigue caused by these
excessive work hours played “even the slightpstt in causing the accident. And the question
for the district court on plaintiff's motion fouggment as a matter of law (JMOL) was whether a
reasonable jury could fail thnd that crew fatigue hagome causal effect, however slight, on
plaintiff's accident. A reasonabjery could not have so found.

The crew’s hours were not minor deviations framstrict statutory standard that may or
may not have resulted in actual fatigue. tfie contrary, ordinarygommon experience would
not only permit, but also compel, a trier of fact to find that the crew involved in the accident,
who had worked well beyond the statutory limitationsre fatigued at the time of the accident.

The unrebutted facts of plaiffts negligence per se claimeathat plaintiff stood in a
position on the deck that put him in the pathhef cable; Ahmed dropped the cable, precipitating
the accident; and at the timetbe accident, plaintiff, ChiaVarren, Al-Qasemi, and Ahmed had
all worked well in excess of the statute’s maximbours. Despite their fatigue, plaintiff, Chief
Warren, Al-Qasemi, and Ahmed engaged ipaentially dangerous, physically challenging
maneuver involving a heavy cabledaat least some ioen the deck. Ahmed was the first crew
member to drop the cable, setting the accideot imotion. Focusing just on Ahmed, if fatigue
was even a slight cause forstslipping and dropping the cableattwould suffice to establish

Jones Act causation. In his dsjimn, which was read to the jurphmed testified: “I'm the

! In addition, at the time of ¢haccident, Chief Warren had worked efcthe preceding 57 hours and Al-
Qasemi had worked 50.5 of the preceding 57 hours.

-12 -
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first person who | slipped [sic], | drop the tabtoo. The cable went down, it was going fast
because it was already going down and it's heavy.” Ahmed Dep., R. 101-2, PID 2315. Ahmed
further testified that “[e]Jverybody was trying teave to go home . . . [e]verybody was in a
hurry,” and that the cable was “heavy, very heavgl’at PID 2327-28. The deck, according to
Ahmed, was “icy and slippery,” andvitas “still freezing, itwas still ice.” Id. at PID 2327.

Al-Qasemi’s deposition was also read te fary. He stood behind Ahmed when the
cable fell, and his testimony emphasized the ¢cableight: “Then [Ahmed] slipped, then the
power cables go down and everywhere, he’s drmp itsfrom his hand because it's too heavy
and they hit [plaintiff.]” Al-Qasemi Dep., R. 101-4, PID 2385. When asked whether he was
tired at the time of the accident, Al-Qasemiliegp “[0]f course, 17 hours and we only got like a
couple hours to sleepd. at PID 2397.

There is no disputing that Ahmielropped the cable. Although he testified that the crew
was in a hurry and wanted to go home, and tleatldtk was icy, he did not directly attribute his
slipping and dropping the cable to any partic@anse. Both Ahmed and Al-Qasemi remarked
that the cable was heavy, and Al-Qasemi attedudhmed’s dropping theable to its weight.
Thus, as to Ahmed, the jury had the followiragts: (1) when Ahmedlipped and dropped the
cable, he had been working excessive houes physically demanding job, (2) he perceived the
cable as heavy, (3) Al-Qasemi perceived the ¢alolop as being caused by its weight, (4) Al-
Qasemi, who had been workisgnilar hours to Ahmed, was tired because of the limited sleep

the crew was getting, and (5) the deck had ice.

2 At trial, no one disputed that there waamne icing on the deck at the tenof the accident, but there was
disagreement on the overall condition. i€€Warren testified that there wasa][little ice here and there. A little—
you know, real thin, but there was a lot of sand outer@twas a lot of salt out. There was no issues walking.”
Chief Warren Trial Tr., R. 114, PID 371®laintiff testified that there were at least several inches of ice all over the
deck, describing the condition as both “glassy” and “rocky.” Ghaleb Trial Tr., R. 109, PID 3090. In closing
argument, plaintiff stated #h Ahmed slipped on ice, Trial Tr., VolO, at 1242, and the majority reasonably
assumes this fact for purposes of the IMSée Maj. Op. at 9.

-13 -
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The majority correctly observes that awardjadgment as a matter of law to the party
bearing the burden of proof should occur onty the rare case that the evidence “is
overwhelming, leaving no room for the jury tvaw significant inferences in favor of the
[defendant].” Maj. Op. at 5 (citation omittedh plaintiff seeking JMOL in the face of the jury’s
verdict has a heavy burden because reasonalds jmay examine evidence and come to a range
of conclusions based on it. That includes conohssithat may surprise aasers of the trial but
that are reasonably supported by the evidencesuch cases, judgesay not substitute their
own judgment for that of the jury. And the fdbat the evidence supporsparticular verdict
does not mean that it compels it.

Even under this high standard, however, thstrict court did not err in its legal
determination that a reasonable jury, insedcbn the featherweight causation burden and
presented with the unrebutted fctould not fail tofind defendant liable. Here, the jury
unreasonably found either thidte workers were not fatigued, thrat Ghaleb failed to establish
that it is more likely than not that fatigudue to the excessive work hours was “even the
slightest” cause of the accidenBut just looking at the first event in the chain that led to the
accident—Ahmed’s slipping and dropping the cable—shows that such jury findings are at odds
with the direct and inferenti@vidence that the hours worked were extreme and the cable was
heavy.

The majority suggests that the jury was fteeonclude that Ahmiehad a “chance slip
on ice on an otherwise clean deck” that was uredl#d fatigue. Maj. Op. at 9. Assuming that
Ahmed did slip because of ice, it does not folltvat fatigue played no role in the accident.
Accepting that ice was a factor, dack in cold weather, like theeight of the heavy cable, is a

foreseeable work condition that requireslabae, strength, and mental and physical

-14 -
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responsiveness, all of whicheacompromised by fatigue. The jamaty finds the counterfactual
guestion “could a rested sailor have slipped opded a cable?” to be dispositive. Maj. Op. at

10. This framing focuses on whether accidentthisftype can occur absent fatigue. No doubt
they can, but that is not the question here. Rather, the question is whether any reasonable juror
could fail to find that Ghaleb met his feathergldi burden to show thdatigue was at least a
slight cause othis accident. That rested sailors couldoaslip or drop a cable does not answer
this question given that the sailors involved here had worked at a physical job for between
17 and 21 hours in the preceding 24. Further, alesedénce of an external force, the fact that
properly rested sailors could also have slgppe dropped a cable does not undermine that an
overtired and fatigued sarlevho slips or drops a cable moredi% than not failedo avoid doing

so at least in slight part due to fatigue. Theomig essentially posits that it is reasonable to find
that each participant performed the cable maae with the same vigilance, steadiness, and
strength he would have possessed had he noteddhe excessive houradanot been fatigued.

The failure to perform the cable maneuver witle vigilance, steadiness, and strength of a
properly rested crew satisfied the requiremeat flatigue had a role, however slight, in the
accident.

Because the district court’'s JMOL analy$icused on Ghaleb’s fatigue, the majority
focuses on the evidence that Ghaleb did notritnrie to the accident. But the motion for IMOL
did not exclusively focus on Gledd, and the ultimate question pgated below and on appeal is
whether a reasonable jury could conclude that &h#diled to show that the grossly excessive
work hours had even the slightesle in causing the accident.

Because | conclude that the grant of IMOL was proper, | would affirm.
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