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BEFORE: NORRIS, GIBBONS, and ROGERS, Circuit Judges.

JULIA SMITH GIBBONS, Circuit Judge. Plaintiff William Beaumont Hospital
(“Beaumont”) and defendants Morgan Stanley a&oldman Sachs entered into a structured-
debt-issuance agreement for auction-rate siesi'ARS”) in March 2006 to finance a hospital-
renovation project.

Defendants, as underwriters for the debtread to purchasend to make a public
offering of the ARS. Pursuant to the agreemand related disclosures, defendants had a
practice of submitting cover bids in the ARS nerkin 2007, many ARS auctions failed as the

economy slowly deteriorated leading up to the 2fd@8ncial crisis. None of the ARS auctions
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involving Beaumont’s debt securities failed, lm#&mand for Beaumont's ARS declined, and it
was forced to pay investors higher interesesathan it had previously. Defendants then,
consistent with their broker-dealer agreemeefsed making bids in Beaumont's ARS auctions.

On January 28, 2014, Beaumont dilsuit in federal districcourt and also filed an
arbitration action with the Fimgial Industry Regulatory Authority (“FINRA”). FINRA, and
then the district court, held that the applicable Michigan six-year statute of limitations barred
Beaumont’'s claims because the limitations period began running in March 2006 when the
contract was signed and the debtsemssued. Ruling in the alternative, the district court also
dismissed Beaumont'’s claims on Rule )@&bgrounds for failure to state a claim.

Beaumont appeals the dismissal of its claiarguing that the state of limitations did
not begin to run until it suffered damages whenrarkets crashed in 2008. It also argues that
the district court erreth granting defendants’ 12(b)(6) motioiror the reasons that follow, we
affirm the district court’s dimissal of Beaumont’s claims.

l.

William Beaumont Hospital (“Beaumonts a Michigan nonprofit corporation that
operates three hospitals in doesistern Michigan. In 2005,eBumont began negotiations with
Morgan Stanley & Co. and Goldman Sachs &. Gcollectively, “defendants”) to finance
renovations of one of its hosddaand for the construction @& new facility. Beaumont had
worked previously with Morgan Stanley on @serall financing structure and with investment
banker Bette Kraus, prior to her starting at Goldman Sachs.

Beginning in summer 2005, and continuiogtil the debt issuance in March 2006,
Beaumont met with defendantsca their representatives to gwtiate the structuring of a

financing deal. Beaumont lookdo defendants to serve as undgters and broker-dealers for
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the issuance of auction-ratecsirities (“ARS”), whch are long-term vaable-rate bonds with
interest rates that reset based on short-term “Dautichions.” Interest rates are dependent on the
sale of all of the ARS offered at a particudarction. ARS auctions are generally held every 7,
28, or 35 days, and broker-dealers “buy” andllserders and then forward them to the
designated auction agent that administers théamuc If bids received by the auction agent are
insufficient to purchase all of the ARS offered $aille at a particular ation, the auction “fails”
and all ARS holders within thauction are unable to sell thesecurities. At this point, the
interest rate on all ARS associated with thiefaauction jumps to the contractual maximum
rate, as determined by the offering documents.

In June 2005, Beaumont's Board of Di@st approved a resolott authorizing the
hospital system to enter into apv transactions with defendantsfiliates in an amount not to
exceed $600 million. The resolution was approeedhe recommendation of defendants. After
a December 2005 committee meeting discussing the available structures for the 2006 bond
issuance, including “either . . . synthetic caditional fixed rate basis,” defendants advised
Beaumont to issue its “new money bond2@96 on a synthetic fixed rate basis.”

Defendants continued to “provide advice aedommendations as to the structure of the
2006 financing” through “regular in-person niags, telephone calls, and email conversations”
as the parties negotiated their deal over the fmur months. However, Beaumont looked
elsewhere for more objective financial advae the ARS broker-dealer market and regarding
their negotiations with defendant Beaumont hired independdimancial advisor, Kaufman
Hall, “to provide advice regandg the swap and to serve as a consultant on the bond issuance.”

In structuring the 2006 bond issuance, de#arsl advised Beaumont to use a fixed

maximum rate of 12 percent. As detailed in the disclosures submitted to Beaumont by the
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defendants, and as reiterated in Beaumont’s @iaciosures pursuant to the parties’ agreement,
defendants would place support “coveitls in the ARS auctions iorder to prevent failures in
any auction in which they were lead broker-desl “Cover” biddingmeant that defendants
would purchase orders for “the eety of an ARS issue for which they acted as the sole or lead
broker-dealer” to prevent auction failure, whighuld result in increased costs to Beaumont.

The parties entered into a final agreetmenMarch 2006, pursuant to which Beaumont
issued $206.7 million in bonds, with $128.225 million/ARS combined withan interest-rate
swap. After the 2006 bond issuay defendants became the bre#tealers on the bonds and
earned broker-dealer fees, equal to 25 bpgists (approximately $320,000 annually). From
2006 to early 2008, Beaumont's ARS performedpasdicted. Beaumont and defendants
regularly communicated about the bond issuarioe,a concerted effort to maintain and
strengthen the investment banks’ relationships thighhospital system.The parties, using their
established relationship, also nagtad other deals and worked on potential investment ventures
entirely separate from the 2006 bond issuance.

By August 2007, as the financial market wesaded toward a crash, a number of ARS
auctions issued by corporations and closed4emdls, a different sector of the ARS market,
failed. Banks began to limit inventory exposuréARS and discuss “exit strategies” regarding
the ARS market. During this time, defendardattyued to manage Beaumont’s ARS, “carefully
monitoring their inventory and assessing thelihkood of auction failure in the ARS market”
and “convening regular meetings to discussublatile ARS market.” Based on the declining
market, defendants had to increasiriglgver” bids in their ARS auctions.

Defendants met with Beaumont during 2007discuss the health of the ARS market,

including a “Capital Markets Disission” in August and a “MarkéJpdate Conference Call” in
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November. Many of these meetings were pHrtthe parties’ deatigs regarding separate
business and investment ventures. In Decer2b@r, the parties met to negotiate a deal based
on a new type of financing created to capgelion the market’s increasing instability, and
defendants noted to Beaumont that the ARSkataremained volatile—something that was
reported throughout the financial industry. Defants continued to manage Beaumont's ARS
pursuant to their 2006 agreement, which includathin its disclosures that defendants could
stop making support bids to cover the market.

The financial market continued to eroddo early 2008. In February, ARS broker-
dealers, including defendants, stopped submgitsupport bids in municipal ARS auctions,
leading the ARS market into a downward spirdthile Beaumont’'s AR&uctions never failed,
following the overall ARS-market crash, tradiiad ARS investors “fled the market,” and
demand for ARS decreased. Decreased demaahtnBeaumont was left paying investors a
higher fixed-interest rate.

Following the 2008 ARS-market crash, Beaunhalleged that, ding their 2005 and
2006 negotiations, defendants fraudulently misrepresented the fundamental structure of the ARS
market and withheld informatn about their support-bidding ptees. This alleged fraud
induced Beaumont to enter into the 2006 bornacstire and pay defendartiigher broker-dealer
fees. Beaumont also allegeattin 2007 and early 2008 defendantthheld critical information
regarding the vitalityof the ARS market, causing Beaumaatsuffer damages during the 2008
financial crash.

Beaumont filed suit against defendaatsJanuary 28, 2014. Simultaneously, Beaumont
filed arbitration proceedings before FINRA. The district court stayed the case until the

resolution of FINRA arbitration. FINRA disssed Beaumont’s claims, finding them ineligible
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for arbitration on the grounds that the limitations period had Refendants then filed a Motion
to Dismiss the Second Amended Complaint wli district court on April 24, 2015. Following
a hearing on the motion, the district court dssad Beaumont's claims on two independent
grounds. First, the six-year Bhigan statute of limitations darun on Beaumont’s claims.
Second, the court granted defendants’ motion smgis on the basis of Rule 12(b)(6), finding
that Beaumont failed tstate a claim for reliefThis appeal followed.

Il.

We reviewde novoa district court’s dismissal of a eplaint for failure to state a claim
under Rule 12(b)(6).Phil. Indem. Ins. Co. v. Youth Alive, InG32 F.3d 645, 649 (6th Cir.
2013). We “constru[e] the record in the ligmost favorable to # non-moving party and
accept[] all well-pled factual allegans as true” to determine wther the complaint, as pled,
contains “sufficient factual matter, accepted as, ttoestate a claim to lief that is plausible on
its face.” Id. (quotingRepublic Bank & Tr. Co. v. Bear Stearns & Co., 683 F.3d 239, 246
47 (6th Cir. 2012) We may, however, “affirm on argrounds supported by the record, even
though they may be different from theognds relied on by the district courtl’a. Sch. Emps.’
Ret. Sys. v. Ernst & Young, LL622 F.3d 471, 479 (6th Cir. 2010).

Fraud and misrepresentation claims are hel@ higher pleadingtandard under Rule
9(b). Fed. R. Civ. P. 9(b). Rule 9(b) states ttaims of fraud “must state with particularity the
circumstances constituting [the] fraudgl’, which this circuit has interpreted to mean a plaintiff
must “(1) specify the statements that the plaintiff contends were fraudulent, (2) identify the
speaker, (3) state where and when the statemamesmade, and (4) explain why the statements
were fraudulent.” Frank v. Dana Corp.547 F.3d 564, 570 (6th Cir. 2008ge also Rautu v.

U.S. Bank557 F. App’'x 411, 4146th Cir. 2014)Ram Int’l, Inc. vADT Sec. Servs., In&55 F.
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App’x 493, 498 (6th Cir. 2014). Rule 9(b) applieghaequal force to fraud claims premised on
an omission or a failure to disclos&ee Republic Bank83 F.3d at 25%6; Gilmore v. First
Am. Title Ins. Cq.No. 07-12123, 2009 WL 2960703,*8t(E.D. Mich. Sept. 11, 2009).

A.

Beaumont has failed to adequately pleadause of action upon which relief could be
granted and dismissal under Rule 12(b)(6) was projrearder to successty plead a claim of
fraud or misrepresentation in dhiigan, a plaintiff must allege:

(1) that the defendant made a matergresentation, (2hat was false,

(3) that the defendant knew was falee that was made recklessly without

any knowledge of its truti{4) that the defendant ma it with the intention

that the plaintiff would act upon ithd (5) the plaintiff acted in reliance

upon it, and (6) suffered damages.
Fransworth v. Nationstar Mortg., LLG69 F. App’x 421, 42827 (6th Cir. 2014)see also Hi-
Way Motor Co. v. Int'l Harvester Ca247 N.W.2d 813, 815-16 (Mich. 1976).

Beaumont’s claims are also subject to beghtened pleading standards for fraud and
misrepresentation under Rule 9(b), which requireampff to allege specific facts about alleged
misrepresentations, including the statementslerand by whom, wheand where they were
made, and to whom they were mad8ee Frank547 F.3d at 56%0. Vague allegations of
generic misrepresentations or omissions aresufficient to survive a Rule 12(b)(6) challenge.
See id. “At a minimum, [p]laintiffs must Bege the time, place and contents of the
misrepresentations upon which they reliedld. at 570 (citingBender v. Southland Cotp.
749 F.2d 1205, 1216 (6th Cir. 1984)).

None of Beaumont's claims of fraud andsrepresentation meet Rule 9's heightened

pleading standard. Beaumont cites multipleanses of alleged fraud and misrepresentation

within its two-count complaintyut they boil down to three cliisssues with the 2006 financing
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deal: (1) defendants withheld information abdlé structure of thédRS market and their
support-bidding practices; (2) defendants misgspnted the availability of fixed-versus-
formulaic rate structures in ond® achieve a higher tker-dealer fee; and (3) defendants failed
to warn Beaumont about the deteriangtiARS market in 2007 and 2008. Based on the
information pled in Beaumont's complaint, eaghthese allegations ahisrepresentation can
easily be dismissed under Rules 12(b)(6) and 9(b).

First, the overarching theof Beaumont’s complaint ithat, had defendants disclosed
that they engaged in gport-bidding practices in their ARS @ions and that #y retained the
discretion to stop pking cover bids as th®RS market required, ivould not have signed the
2006 bond issuance as is. This argument faflsabse as Beaumont itself acknowledged in its
2006 Official Statement regarding the bond @me (affirming almost identical language
provided to Beaumont by defendants):

Broker-[d]ealers . . . routinely place[] one more bids in auctions generally

to prevent a failed auction or a clearing rate it believes is not a market rate.

While they may do so with respectttee Bonds, they are not obligated to

do so and may elect not to do so. . Broker-[d]ealers may submit Orders

for their own accounts in an Auction in order to prevent the Auction from

failing, [but] they are not obligated to do so, and there is no assurance that

any one or more Auctions will not fail.
Beaumont also acknowledged in its statement ithahe number of Bonds offered for sale
exceeds the number offered to be purchasedynAaiction, the Auction Wl fail and beneficial
owners may not be able to sell their Bondghat time . . . . The relative buying and selling
interest of market participants in Bonds, botithim and outside of an Auction, will vary over
time.” This is exactly the information Beaumatleges defendants withheld from it during their

dealings leading up to the March 2006 issuanc®imply put, Beaumont’'s allegations of

misrepresentation and fraud, in light of the spedfszlosures in the rearare not actionable.
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Without more specific allegations that woukhtisfy Rule 9(b)’s heightened pleadings,
Beaumont’s claims of fraudulent inducement fail.

Second, the claim that defendants withhefdrmation about the availability of formula-
based maximum interest ratesdanstead promoted a fixed-ratgerest maximum for the 2006
bonds is, likewise, not actionable. Beaumontiplaint does not meet Rule 9(b) standards—all
allegations regarding this claimvolve vague accusations of fichand misrepresentation rather
than the specific, identifiable statements required by this cir@aeFrank, 547 F.3d at 5650.
Nowhere in its complaint does Benaant allege any specific misstatent made at a certain time
and place, including the “contents of the mmesentation(s) upon which [it] relied Rauty
557 F. App’x at 414.

Third, although Beaumont lres solely on common-law theories of fraud and
misrepresentation, it attempts with its claitesimpose the duties ad financial advisor on
defendants. This is misguided, and Beaumotiteory does not survive 12(b)(6) and 9(b)
review. Again, Beaumont does not allege enosyggrcific information about any misstatements
or omissions to survive the heightened standéridule 9(b). Beaumont would need to provide
the names of representatives who participateédearconversations and ran the presentations from
which Beaumont’s allegations ofisrepresentation arise. Funthi appears that defendartisl
apprise Beaumont to the volatility in the ARSarket. And this volatility was widely-known
within the financial markets.

As a final point, Beaumont has also faikedestablish that defendants had any ongoing
duty to disclose information abbthe health of the ARS markeWithout a duty to disclose,
there can be no fraud by omission. And, ity awent, the meetings during which defendants

allegedly failed to disclose information abdbe ARS market were meetings unrelated to the
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2006 bond issuance. Beaumont has failed to demonstrate that defendants fraudulently omitted
any information pertaining to the ARS marketthe 2006 bond issuance. Thus, we affirm the
district court’s dismissal oRules 12(b)(6) and 9(b) grounds.

B.

The district court also dismissed Beaumortams because it found that the applicable
statute of limitations had run, but because ife@na the district court on 12(b)(6) and 9(b)
grounds, we need not address its rubnghe Michigan statute of limitations.

.

For the reasons stated above, we affimmjudgment of the district court.
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