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ON APPEAL FROM THE
UNITED STATES DISTRICT
COURT FOR THE EASTERN
DISTRICT OF MICHIGAN

In this declaratory judgment action, plaiihOrchard, Hiltz & McCliment, Inc. seeks a

judgment requiring defendants Phoenix Insaea@ompany and Federated Mutual Insurance

Company to defend and indemnifyinttwo underlying tort actionsPlaintiff appeals the district

court’'s grant of summary judgment in favor @éfendants. Most contested is whether the

Phoenix and Federated insurance policies’ mtmal services exclusie bar coverage. We

affirm the judgment of the district court becaliability coverage is precluded in this case.
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In 2011, the Village of Dexter, Michigan (“Reer”), hired engineering and architecture
firm Orchard, Hiltz & McCliment, Inc. (*OHM”) tooversee upgrades to wsastewater treatment
plant’s sludge-handling system. The projectudeld a design phase am@donstruction phase.

During the course of the peajt, Dexter approved three OHM proposals for “professional
engineering services.” Initially, OHM agreedpcepare all contracnd design documents for
the project including &l“architectural, structa, process, plumbing,elating and ventilation,
electrical and instrumentation drawings anchtecal specifications” for the general contractor,
and a schedule for completing nstruction work. OHM also aged to conduct a quality
assurance and control review difdrawings and specifications.

During the construction phase, OHM was p@ssible for “contract administration,
construction engineering, construction obsgova and construction staking.” Among other
duties, OHM agreed tprovide daily observation of “signdant construction work or testing,”
prepare daily field reports, and check cémbgd work for “compliance with contract
documents.” Moreover, OHM conducted progregetimgs with Dexter staff and the project’s
general contractor and subcontractors, and reviewed and approvedpalirawings. Finally,
when Dexter staff became concerned thegmtoyvas falling behind schedule, OHM proposed
that engineer Chris Nastally “provide .additional services” by monitoring and documenting
the general contractor’s actiws at the construction sitdlftime. Dexter approved.

Dexter hired nonparty A.Z. Shma, Inc. (“Shmina”) as the pject’s general contractor.
Dexter's contract with Shminéhe “prime contract”) designedl OHM as the project engineer
and Dexter’s representative on theject. Under the prime caatt, Shmina had to maintain

liability insurance to “protect [Shmina]the [Village of Dexter], and Orchard, Hiltz
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& McCliment, Inc., Consulting Engineers, from cte arising out of the wk described in this
Contract[.]”

Shmina obtained a commercial generalbility insurance policy through defendant
Phoenix Insurance Company (“Phoenix”). The Phoenix policy contains an additional insured
endorsement extending general liability coveramgéany person or organization that you agree
in a ‘written contract requiringnsurance’ to include as an atilohal insured[.]” Excluded from
this endorsement, however, is coverage for badjlyry, personal injury, or property damage

arising out of the rendering of, or failut@ render, any professional architectural,
engineering or surveyinggrvices, including:

I.  The preparing, approving, or failing farepare or approve, maps, shop
drawings, opinions, reports, survey®ldi orders or change orders, or the
preparing, approving, or failing t@repare or approve, drawing and
specifications; and

ii.  Supervisory, inspection, architectlioa engineering activities.

OHM'’s overall project plan ired the removal and replacent of two sludge digester
tank lids. OHM met with Shmina regardinhow this work would be done. Shmina
subcontracted with nonparty Bleum Mechanical, Inc. (“Platum”) “to provide all labor and
materials” for the “digester cover installation[.Platinum in turn subcontracted with nonparty
Regal Rigging & Demolition (“Regal”) teemove both digester tank lids.

Per the terms of its contract with Shmina, Platinum had to maintain a commercial general
liability insurance policy. Platinum was requréo endorse its policy “to add A.Z. Shmina,
Inc.[,] [the Village of Dexter], and any additial parties as required by the Prime Contract
Document, as additional insured[.]” Platinum’s policy, obtained through defendant Federated

Mutual Insurance Company (“Federated”), in@dadin additional insuleendorsement extending

coverage to “any person organization, other thaamjoint venture, for whom you are performing
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operations when you and such person or organizdiave agreed in writing in a contract or
agreement that such person or organization be added as an additional insured on your policy.”
No such contract or agreement ¢xigetween Platinum and OHM.

Like the Phoenix policy, the Federated ppleontains a professional services exclusion
that limits coverage as provided for in theddidnal insured endorseme Although worded
slightly differently, the Fedetad provision also excludes coverage for bodily injury, property
damage, or personal injury caused by

[a]ny person or organization whose pisg®n, business or occupation is that of

an architect, surveyor or engineer witbspect to liability arising out of the

preparation or approval or the failure pneparation or approval of maps, shop

drawings, opinions, reports, surveyseldi orders, change orders, designs,
drawings, specifications dhe performance of any othprofessional services by

such person or organization[.]

The digester lid removal work was underway late April 2013. On April 22, Regal
worker David McBride was using a cutting torchreamove bolts from a digester lid. Sparks
from the torch ignited methane gas inside tlgestier tank and caused explosion that injured
McBride and killed Platinum pipefitter Michael Koch. Nastally was present at the scene of the
accident taking photos of McBride as henowed bolts from the digester lid.

After the accident, McBride filed a personajury action and Koch's estate filed a
wrongful death action in Washtenaw County Cir€@ourt, each naming OHM as a defendant.
McBride alleged negligence and gross negligenctherpart of OHM in the performance of its
engineering duties. Specifically, McBride maintained OHM “had a duty to exercise ordinary
skill and care common to professional enginegrd/or architects” that required it “to supervise
all operations and to include in the plans, specifications and drawings, methods for safe removal

of the digester lids[.]” Similarly, Koch’s edtaalleged that OHM was negligent in its duty “to

exercise the ordinary skill anchre and to act as reasonably prudent professional engineer,
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professional architect, and inspectdr[the] upgrade of the medhe handling capacities of the
Dexter WWTP[.]” Both complaits alleged OHM breached its duty by failing to ensure that its
engineering plans and specifications were dadpwith, and that related safety precautions,
such as the use of methane ditecdevices, were implemented.

Plaintiff's professional liability insureXL Specialty Insurance Company, defended it in
these underlying actions. OHM nevertheless filed a declaratiign in state court seeking a
judgment requiring defendants to defend and nmuié it in the McBrice and Koch cases.
Phoenix removed the action to federal court, Baderated concurred in the notice of removal.
The parties filed cross-motions for summary juégtn disputing whether OHM is covered as an
additional insured under either @yl and, if so, whether the poies’ professional services
exclusions bar coverage. After a hearing, tistridt court granted sunmemy judgment in favor
of defendants.

The district court ruled that plaintiff wacovered as an additional insured under the
Phoenix policy, but not under the Federated polibleither defendant had a duty to defend or
indemnify plaintiff, however, because there wasdspute of material fadhat the professional
services exclusion in both policies barred coverage. ntiffa subsequent motion for
reconsideration was denied, but thstrict court modified its origial order to require Phoenix to
assume a pro rata share of any defenses castl related damages should it ultimately be

determined that Phoenix rsiucover OHM's liability.
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I.
Plaintiff appeals the denial of its motioftr summary judgmenand reconsideratioh.

“We review de novo the district court's ordgranting summary judgment and its denial of
[plaintiff's] motion for reconsideration of that orderCMACO Auto. Sys., Inc. v. Wanxiang Am.
Corp,, 589 F.3d 235, 241 (6th Cir. 2009). Summary judgment is proper only “if the movant
shows that there is no genuine dispute asnip raaterial fact and thenovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P.&56(Although we view t evidence in a light
most favorable to the nonmovam®pgers v. O’'Donnell737 F.3d 1026, 1030 (6th Cir. 2013),
“[t]he plain language of Rule 56 mandates the entry of summauggment . . . against a party
who fails to make a showing sufficient to establike existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at ti@alotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

.

Plaintiff argues defendants have a dutydefend and indemnify it in the underlying
actions because: (1) plaintiff is an additiomsiured under the Federated policy; and (2) neither
professional services exclusion applies. Ngehn law governs these issues on appeal, and we
apply state law in accordance with the controllilegisions of the Michigan Supreme Cougee
Erie R.R. Co. v. Tompkin804 U.S. 64, 78 (1938%ee alsAllstate Ins. Co. v. Thrifty Rent-A-
Car Sys., InG.249 F.3d 450, 454 (6th Cir. 2001). Whémne Michigan Supreme Court has not

yet addressed an issue, we predict how that court would rule in light of “all the available data.”

!Defendant Phoenix also cross-appeals tiséridi court's decisin on reconsideration
requiring it to assume a pro rata share of defests and related damages should it be obliged
to cover OHM'’s liability. However, we need not address the cross-appeal given our ruling that
plaintiff's appeal is not meritoriousMartin Cty. Coal Corp. v. Universal Underwriters Ins..Co
727 F.3d 589, 598 (6th Cir. 2013). Accordingly, defendant Federated’s motion to strike
defendant Phoenix’s brief amoss-appeal is moot.
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Allstate Ins. Cq.249 F.3d at 454. “Relevant data inclutdisions of the state appellate courts,
and those decisions should not be disregardedsime are presented with persuasive data that
the Michigan Supreme Court would decide otherwidg€irigsley Assocs. v. Moll PlastiCrafters,
Inc., 65 F.3d 498, 507 (6th Cir. 1995).

1.

Plaintiffs appeal implicates two insuree policies. Under Michigan law, “[a]n
insurance policy is much the same as any otbetract. It is an agreement between the parties
in which a court will determine what the agreemeat and effectuate the intent of the parties.”
Auto-Owners Ins. Co. v. Churchmat89 N.W.2d 431, 433 (Mich. 1992). “[T]he construction
and interpretation of an insurancontract is a question of lafer a court to determine[.]”
Henderson v. State Farm Fire & Cas. .C696 N.W.2d 190, 193 (Mich. 1999). Courts are
bound by the clear, specific language in such an agreenaent.

Plaintiff maintains that defendants’ polisiebligate them to dend and indemnify OHM
in the underlying actions. The duty to dedeis broader than the duty to indemnifyAm.
Bumper and Mfg. Co. v. Hartford Fire Ins. €650 N.W.2d 475, 481 (Mici1996). The duty to
indemnify typically does not arise until “liability for the injury has been establish&klman
Sci., Inc. v. Fireman’'s Fund Ins. Cps455 N.W.2d 328, 330 (Mich. Ct. App. 1990).
“In determining whether there is a duty to defecourts are guided by estiashed principles of
contract construction.”Citizens Ins. Co. v. Secura Ing55 N.W.2d 563, 566 (Mich. Ct. App.
2008). As Michigan cots have long held:

The duty of the insurer to defend thesuned depends upon the allegations in the

complaint of the third party in his or haction against the insured. This duty is

not limited to meritorious suits and may even extend to actions which are

groundless, false, or fraudulent, so lawthe allegations against the insuegdn

arguably come within the policy coverage. An insurer has a duty to defend,
despite theories of liability assertegjainst any insured which are not covered
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under the policy, if there arenya theories of recovery th&ll within the policy.

The duty to defend cannot be limited by fhrecise language of the pleadings.

The insurer has the duty to look behine tihird party’s allegations to analyze

whether coverage is possbl In a case ofloubt as to whether or not the

complaint against the insutalleges a liability of th insurer under the policy, the

doubt must be resolved in the insured’s favor.

Id. at 566—67 (emphasis in original) (quotimetroit Edison Co. v. Mich. Mut. Ins. Co
301 N.W.2d 832, 835 (Mich. Ct. App. 1981)).

With this guidance in mind, we ask whethee tielevant policy laguage, Michigan law,
and the underlying allegations agaipkintiff, taken together, reqe either defendant to defend
and indemnify OHM in the underlying action¥e conclude that they do not.

2.

Where an insurer’s duty to an insured is questioned, courts typically determine whether
coverage exists and then “ascertain whethet ttoverage is negated by an exclusion.”
Buczkowski v. Allstate Ins. G526 N.W.2d 589, 594 (Mich. 1994). While plaintiff and
Federated dispute whether plaintiff is an additional insured under the Federated policy, there is
no dispute that plaintiff is an additional imed under the Phoenix pojic Because we find no
genuine dispute regarding whethaither professional servicesclusion applies, we assume
without deciding that OHM falls within Federdts additional insuredre&lorsement and turn to
this determinative issue.

3.

Plaintiff argues that neither professional s&8 exclusion barsowerage because some
of the underlying allegations implicate “genemaoject operations and work place safety”
concerns for which OHM was not responsible pursuant to its contracts with Dexter.

Accordingly, defendants are obligated to defend OHM unless and until the state court

conclusively determines that OHM is liable foritsependent acts as peoj engineer. Plaintiff
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conflates the question of gee of coverage with that of ultimate liabilitysee Walgreen Co. v.
RDC Enters., L.L.G.No. 293608, 2011 WL 3689152, at {¥ich. Ct. App. Aug. 23, 2011)
(“[1]t is unnecessary to determine if there isdmnce that Walgreen lacks fault for the ultimate
design of the catwalk. The material issue i®thibr the activities engaged in by Walgreen, and
which form the basis for the claim against itthe [underlying] negligence case, fall within the
[professional services] fioy exclusion.”).

Generally, the “insured bears the burden of proving coverage, while the insurer must
prove that an exclusion woverage is gpicable.” Heniser 534 N.W.2d ab05 n.6. Although
exclusions “are strictly construed in favor of theured,” courts give effect to clear and specific
clauses because an insurance company cannot beatbdédfor risks it did not agree to assume.
Auto-Owners Ins. Cp489 N.W.2d at 434.

Plaintiff does not distinguish between thgoBnix and Federated enslons. Indeed, the
clauses are similarly worded. Both broadlyclere coverage for liability “arising out of”
performing or failing to perform any professal architectural, engeering, or surveying
service. Both define such services to include preparing, approving, or failing to prepare or
approve maps, shop drawings, opinions, reportsegamnfield orders, cimge orders, drawings,
and specifications. In addition, the Phoenix policy excludes liability coverage for all
“[s]upervisory, inspection, architectural or engineering activitiagile the Federated policy
also excludes liability coverage for “the perfance of any other prafsional services by” any
“architect, surveyor, oengineer|[.]”

We ask whether any of the underlying giidons against OHM could fall outside these
exclusions by implicating non-professional act®arissions. Under Michigan law, “[w]hether a

professional service is being rendered depemdshe nature of the act or omission, not the
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character or title of the person who acted or failed to &shdler v. Mich. Physicians Mut. Liab.
Co, 679 N.W.2d 106, 126 (Mich. Ct. App. 2004). Mgén appellate courts have defined
“professional services” as those involving spkxgal skill of a predominantly intellectual
nature’ Seeg.g, Westfield Ins. Co..\D & G Dollar Zone No. 306408, 2013 WL 951086, at *4
(Mich. Ct. App. Feb. 28, 2013see also St. Paul Fire & Marine Ins. Co. v. Quintana
419 N.w.2d 60, 62 (Mich. Ct. App. 1988). Censently, not all acts performed by
professionals constitute professional servicgee, e.g.D & G Dollar Zone 2013 WL 951086,
at *4 (“[W]e conclude that the term ‘professioms&rvice,” as used in instant exclusions, does not
contemplate the mere sale gbods at a dollar store.”RQuintang 419 N.W.2d at 62 (sexual
assault and battery does notlfffawithin the purview of beng a ‘professional service™).
Michigan courts, however, i@ generally interpreted pedsional services exclusions
broadly. See, e.g.Am. Fellowship Mut. Ins. Co. v. Ins. Co. of N. AB82 N.W.2d 425, 428
(Mich. Ct. App. 1979) (the “professional servicexXclusion of a life insurance contract referred
to any business activity conducted ltlye insured company). Théyave even applied them to
acts not involving a specialized skill if such amtgsonably related todhoverall provision of

professional services. For example, a doctor deased liability coveragéor claims alleging

’Courts often rely on the Supreme Court ébraska’s definition of “professional
services” articulated iMarx v. Hartford Accident & Indem. Col57 N.W.2d 870, 871-72
(Neb. 1968), as those “arising coit a vocation, calling, occupat, or employment involving
specialized knowledge, labor or skill, and thdaa or skill is predominately mental or
intellectual, ratbr than physical or manual.’E.g, Dibeneditto v. Med. Protective Ca3 F.
App’x 483, 486—-87 (6th Cir. 2001%reat Am. Ins. Co. v. Geostar CorNos. 09-12488-BC,
09-12608-BC, 09-14306-BC, 2010 WL 8889at *10 (E.D. Mich. 2010)Cincinnati Ins. Co.
v. Harding No. 2:06—CV-205, 2007 WL 3124654, at *7 (W.D. Mich. 200gstfield Ins. Co.
v. D & G Dollar Zone No. 306408, 2013 WL 951086, at tMich. Ct. App. Feb. 28, 20135t.
Paul Fire & Marine Ins. Co. v. Quintanat19 N.W.2d 60, 62 (Mich. CtApp. 1988). This
definition of “professional services” is consistewith that given inMichigan’s Business
Corporation Act. SeeM.C.L. § 450.1282(b) (“a type of pmonal service to the public that
requires that the provider obtarlicense or other legal auth@ton as a condition precedent to
providing that service”).
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that he failed to “properly retrieve, transpamaintain and deliver & pathology report [to a
patient] as part of the nonpraef@onal duties of the businessidahis staff “failed to properly
retrieve telephone andadsimile messages, place messagethén appropriate locations and
collect, sort, file and forward the mail comtaig the report to the proper recipientWhite v.
Auto-Owners Ins. CpNos. 265380, 265389, 2006 WL 664206*&(Mich. Ct. App. Mar. 16,
2006). In denying relief, the Migan Court of Appeals emphasizthe substance of the claims,
reasoning that “[a]ccording to the underlying complaint, Dr.it&/had a professional duty as
Ogburn’s physician to obtain, review and repbg biopsy findings. Because some portions of
that duty included clerical tasks does aleange the overall nature of the dutyd.

Similarly, an engineering firm hired tewrduct a soil investigatiohad to seek liability
coverage from its professional liity insurer rather than its geral liability insurer where two
of its employees damaged telephone lines whiidindr for soil samples without first calling
“Miss Dig,” Michigan’s utility notification systemCentennial Ins. Co. v. Neyer, Tiseo & Hindo,
Ltd., 523 N.w.2d 808, 810 (Mich. Ct. App. 1994). The fiangued that its failure to call “Miss
Dig” did not encompass a professional servimat, the Michigan Courbf Appeals held that,
because the decision to drill before calling S81iDig” was “preliminary to, and part of, the
‘professional service’ of conduaty a soil investigation,” liabily coverage was precluded under
the firm’s general liability policy.ld.

The Michigan Court oAppeals decision iRlilderbrandt ex rel. Estatef Hilderbrandt v.
Rumsey & Sons ConstiNo. 220340, 2001 WL 624966 (MiclCt. App. June 5, 2001), is
particularly instructive. In that case, a gedeontractor's employee was killed on a water main
replacement project when a trench collapsed on Hanat *1. An engineering firm designed

the project, served as consulting engineer, randitored the generabatractor’s progressid.
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The employee’s estate filed a wrongful deathioac against the firm, alleging that it was
negligent in failing to advise the general conwactf workplace safety violations and to provide
adequate safety supervisiorSee id.at *3 and *3 n.3. The firm had a commercial general
liability policy with the defendant insurer, bthe insurer concluded the underlying wrongful
death allegations against thenii fell within the policy’s proéssional services exclusiomd. at
*1. That exclusion was worded slarly to those at issue her&ee idat *3.

The firm countered that it “had no oldigons regarding safety on the projectd. But
that was not the point. Insteadetbourt said: “the issue is whether the failure to advise [the
general contractor] and its employees of safety violations was a failure to render a professional
service.” Id. at *7. Acknowledging that “Michigan caseaeveal a broad view of the term

‘professional services,” the court held that&a[§suming [the firm] ha@d duty to recognize and
advise regarding such a [safetyiplation, the failure to do smvolves a failure to render the
professional inspection and supervision servidestause “the recognition of such a violation
involves some specialized knowledged expertise in the ared trenching for water main
replacement, which was allegedly to have bpevided by [the firmJunder the contract.”ld.
Accordingly, the underlying allegations felitivn the professional services exclusidd.

That reasoning is applicable here. Dextieed OHM to oversee all aspects of Dexter’s
treatment plant improvement project; it desigrtté plans for every facet of the project,
monitored their implementation, served as amsib® consultant, andupervised the work to
ensure compliance with those plans and timely msgr Both underlying complaints allege that
OHM, as the project’'s consulting engineer, wagligent in its duty to supervise construction

operations, provide adequate safipervision, and to include in isoject plans ways to ensure

the safe removal of the digester lids. These acts are predominantly intellectual in nature, and
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both insurance policies exclude coage for liability “arising out dfan engineer’s or architect’s
failure to prepare or approve drawings aspkcifications, other “supésory, inspection,
architectural or engineering adgties,” and indeed “any other pessional services.” Assuming
the underlying plaintiffs can show that OHM owsakch duties, accounting for and ensuring the
safe removal of the lids in its project plaasd on site would require OHM to exercise the
specialized knowledge and expegtism wastewater facility pregt design and supervision that
Dexter hired it to provide.

Plaintiff contends in a cursory fashionathsome of the factual allegations in the
underlying complaints implicatarfiproper and dangerous generahstruction means, methods,
techniques, sequences, procedures, operatimhsequipment” and “improper and inadequate
worker health and safety precautions and programs” that were Shmina’s, Platinum’s, and Regal’s
responsibility. This argument does not create a gendispute of material fact because, like the
engineering firm inHilderbrandt OHM misses the point. "Bhnature of the underlying
allegations of liability is what governs tlguestion of coverage, hahe scope of OHM’s
responsibilities under itoatract with Dexter.See Detroit Edison Co301 N.W.2d at 835 (“The
duty of the insurer to defend the insured degemgon the allegations in the complaint of the
third party in his or her action against the insuredT’g. the extent plaintiff argues it is not solely
liable for some of the underlying claims, tlpgestion of OHM’s ultimte liability to the
underlying personal injury and wrgful death claimants is for eéhstate court to resolveSee
Walgreen Cq.2011 WL 3689152, at *7.

Plaintiff asserts that thanderlying plaintiffs would hal it liable for what it deems
unskilled construction rad accident prevention tasks suchfading to hold safety meetings,

monitor methane levels, and post warning signs. Not so.sUlbstancef the underlying claims
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is that OHM is liable for failing to properly plaior, and take preventative measures to ensure,
the safe removal of the digestank lids it required as part tife overall treatment plant upgrade
project. The underlying plaintiffs allege th&HM had a duty as the project’s consulting
engineering firm to do so. Evéisome of the underlying factuallegations implicate tasks that
do not, in and of themselves, invela specialized skill, sucrtts and omissions are reasonably
related to OHM’s overall provien of professional serviceSee White2006 WL 664206, at *3
(“Because some portions of that duty includedictrtasks does not change the overall nature
of the duty.”);see also Lansing Cmty. Coll. v. Ndthion Fire Ins. Co. of Pittsburgh, Pa\o.
1:09-111, 2010 WL 774877, at *10 (W.D. MicWNarch 1, 2010) (applying Michigan law)
(coverage precluded even though some allegatigushbly implicated non-pifessional services
because those tasks “arose from the renderingy édjlure to render, professional services”).

Phoenix and Federated providgdneral liability policies that were never intended to
cover professional negligenceachs. Indeed, plaintiff' gprofessionalliability insurer defended
it in both underlying toractions. OHM may dispute thatatved or breached the duties alleged
in the underlying actions, but there is no disputd ththe underlying plaitiffs can prove their
allegations, OHM'’s liability is excluded froncoverage under the Phoenix and Federated
policies.

4.

Plaintiff contends that ouconstruction of the Phoeniand Federated professional
services exclusions renders coverage under efibiey illusory. That is an uphill battle.
Applied to insurance contractsgtillusory coverage dagne requires “an insurance policy to be
interpreted so that it is not merely a delusion to the insur&dip’rs Mut. Cas. Co. v. Helicon

Assocs., In¢g 880 N.W.2d 839, 843 (Mich. Ct. App. 2015) (quotllegv. Foremost Ins. Cp809
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N.w.2d 617, 622 (2011)ev'd on other grounds823 N.W.2d 426, 426 (2012)). Michigan
courts thus “avoid interpreting sorance policies in such a wayathan insured’s coverage is
never triggered and thesuarer bears no risk.Id. Because coverage could be triggered where
OHM employees are exposed to liability for bpdnjury or property damage caused by their
ordinary negligence in penfming some task that fallsutside the provision of professional
services, our interpretation renders neither policy illusory.

OHM has not established a genuine dispotematerial fact regarding whether the
underlying allegations againsit fall outside the provisionof professional services.
Consequently, defendants are entitledummary judgment in their favor.

V.
For the foregoing reasons, the motion tokstiefendant Phoenixsurance Co.’s brief

on cross-appeal is denied as moot, aeddiktrict court’s judgment is affirmed.
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