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FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

)
)
)
)
V. ) ON APPLICATION FOR
) ENFORCEMENT OF AN
LAKEPOINTE SENIOR CARE & REHAB)
)
)
)

CENTER, LLC,

ORDER OF THE NATIONAL
LABOR RELATIONS BOARD

Respondent.

Before: MERRITT, ROGERS, atKETHLEDGE, Circuit Judges.

KETHLEDGE, Circuit Judge. Lakepointenior Care & Relig LLC, operates a long-
term care facility in Michigan. It employs liceed practical nurses andyigtered nurses, which
together are called “charge nurses.” The National Labor Relations Board permitted the charge
nurses to bargain with Lakepointe through aonniSEIU Healthcare Michigan (the Union),
because the Board determined that they Weneployees” rather than “supervisors” under the
National Labor Relations Act. That determinatwas not supported by substantial evidence,
and thus we deny the Board’ppdication for enforcement of itsrder requiring Lakepointe to
bargain with the Union.

l.

The National Labor Relations Act gives emydes, but not superaiss, the right to

bargain collectively with their employers29 U.S.C. 88 152(3), 157.The Board’s regional

directors determine who counts as an “employa®ier the Act (and thus who has a right to
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union representation) in “re@entation proceeding[s].See 29 C.F.R. 88 102.61, 102.67. After

the Board identifies a group of employees whe antitled to union mresentation, it allows
them to vote on whether the union will represent their intereSge.29 U.S.C. §159. If a
majority of the employees vote to join the umidut their employer refuses to bargain with it,
the Board may find that the employer has committed an “unfair labor practice” in violation of the
Act and order the employer to bargain. 88 158(a)(5), 159, 160.

In 2005, the Union asked the Board tecaognize Lakepointe’s charge nurses as
employees under the Act, so that the Uniauld represent them. In the representation
proceeding that followed, the Board found thaké@ointe’s charge nurses were supervisors
rather than employees. It thesef denied the Union’s requesibout ten years later, the Union
filed another petition with the Board, again sagkto bargain on behatff Lakepointe’s charge
nurses. Lakepointe moved to diss) arguing that the Board&arlier determination that the
nurses were supervisors barrég@d Union’s second petition teepresent them. The Board’s
regional director denied Lakepié’s motion and held a repesgation hearing, during which
Lakepointe offered evidence that disarge nurses supervised itgtified nursing assistants. The
regional director determined that Lakepointelsarge nurses were employees and thus were
entitled to union representation. A majoritytbé nurses thereafter voted to join the Union, but
Lakepointe refused to bargain with the Union osirtibehalf. The Union filed a complaint with
the Board, which determined that Lakepointe’s refusal was an unfair labor practice. Hence the

Board ordered Lakepointe to bargain. The Board now petitions for enforcement of that order.
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.
A.

As an initial matter, Lakepointe argues thia Board misapplied its nonrelitigation rule.
We review for an abuse of discretion the Boaggiplication of this rulewhich bars parties from
“litigating, in any related subsequent unfaibda practice proceeding, any issue which was, or
could have been, raised in the [prior] reg@ntation proceeding.” 29 C.F.R. § 102.678g)em
Hosp. Corp. v. NLRB, 808 F.3d 59, 73 (D.C. Cir. 2015).

Lakepointe contends that tB®ard’s determination in 2005-kdt the charge nurses were
supervisors—barred the Union from arguing tlia¢ nurses were employees in a second
proceeding in 2015. But the Board prohibitstiggtion in a “subsequeninfair labor practice
proceeding,” not a subsequent representatiocegding. 29 C.F.R. § 102.67(g). Here we have
a subsequent representation proceeding, saoulleeby its terms does not apply. The Board
therefore did not abusesitiscretion when it deck to apply the rule.

B.

Lakepointe argues that the arge nurses were supervisoand thus noentitled to
unionize under the ActSee 29 U.S.C. 8§ 152(3), (11). We rew for substantial evidence the
Board’s determination that Lakepointe’s chargesea were employees. 29 U.S.C. § 160(e), (f);
Frenchtown Acquisition Co. v. NLRB, 683 F.3d 298, 305-06 (6th Cir. 2012). Substantial
evidence is evidence that “a reasonabknd might accept as adequate to support a
conclusion[.]” Williamson v. NLRB, 643 F.3d 481, 485 (6th Cir. 2011) (citation omitted).

In representation proceedings, the amplt bears the burden of showing, by a
preponderance of the evidence, that the pnet&mployees are actually supervisofsenchtown

Acquisition Co., 683 F.3d at 305. To be a supervisore must perform or “recommend” action
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on at least one of twelve futh@ns, which include imposing fscipline” on other employees.
29 U.S.C. § 152(11)\LRB v. Ky. River Cmty. Care, Inc., 532 U.S. 706, 713 (2001). A person
who recommends discipline—or recommenasy other kind of action under 29 U.S.C.
8§ 152(11)—will be a supervisor only if her reemendations are “effective,” which means that
managers give weight to thentee Caremore, Inc. v. NLRB, 129 F.3d 365, 369-70 (6th Cir.
1997). Supervisors must also use “indepengledgment” when deciding whether to exercise
their authority. Ky. River Cmty. Care, Inc., 532 U.S. at 713 (quotirgP U.S.C. § 152(11)).

Here, the Board argues that Lakepointe’srge nurses were employees because, the
Board says, the nurses did not effectiveBcammended discipline, among other things.
Lakepointe presented evidence, however, thatutses used disciplinafgrms to “write up”
certified nursing assistants (the “aides”) foisaanduct—and that those forms invariably led to
discipline. The question hertargely turns on whether the charge nurses imposed or
recommended discipline when they wrote up the aides for misconduct with these forms.

1.

The Board contends that Lakepointe’s changeses used the distipary forms merely
to report the aides’ work performance, notécommend discipline. Ve a person acts “as a
conduit for information and exercises nodgment in passing ¢ knowledge along to
management,” he does not independently recommend discigdfiremchtown Acquisition Co.,

683 F.3d at 308 (citations omitted). But the evidence shows that Lakepointe’s charge nurses
were more than mere conduits. The nurses i$tthat, when they leaed that an aide had
violated work rules, they haal choice: they could counsel th&e, do nothing, or write up the
aide with the disciplinary form. If the chargerse chose to fill ouhe form, she would write

down what the aide did wrong, explain what thide should have done, and sign above a line
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marked “supervisor.” Absent the write-up, theleawould not be disciplined; and the charge
nurses did not “consult with a superior” or gppeoval before filling out the disciplinary form.
GGNSC Soringfield LLC v. NLRB, 721 F.3d 403, 411 (6th Cir. 2013) (citation omitted). That the
nurses had this choice, therefore, shows thay tised independent judgment when deciding
whether to write up aidedd. at 409, 411|n Re Progressive Transps. Servs,, Inc., 340 N.L.R.B.
1044, 1046 (2003).

The record also shows that, when the charge nurses filled out these forms, they did so to
recommend discipline. Two charge nurses festithat they either assumed that the forms
would lead to discipline or wanted that resolte admitted that she took “action to discipline”
an aide when she filled out the form; and anos®d that she would try to speak to an aide
before she “had to . . . get to [the] point” wfiting up the aide. Lakepointe’s managers also
testified that the forms functioned as recomdaions for discipline. Both Tanya McCauley,
the director of nursing, and Jeferi Schrauben, the human resouroemager, testified that the
nurses used the forms to initiak@kepointe’'s system of progsege discipline. Under this
system, aides would move along the disciplin@agck with each successivale violation (as
reported on a disciplinary form), from verbabaching to counseling to suspension or
termination. McCauley and Sauben testified that the disciplinary forms were an important
part of this system and, in thexperience, always led to dislig. Moreover,at least three
charge nurses likely received lower merit raisesause their superiors evaluated them poorly in
areas such as “administer[ing] discipline as apprtmtiairecting staff, or overseeing the aides.
That Lakepointe evaluated theache nurses on whether theynradistered discipline—and then

used those evaluations to adjtis¢ nurses’ pay—shows thaktinurses knew that their actions
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(namely, writing up the aides) weaepart of Lakepointe’s disciplany system. Hence the nurses
recommended discipline when they filled out the fori$=e Springfield, 721 F.3d at 409, 411

The Board responds that the managers, rathem the nurses, ultimately determined
which specific work rules the aide had violated and what level of discipline was appropriate. But
we have already held that, when a nurse fillsdisciplinary forms in a system of progressive
discipline like the one here, the neinseed not specify the level of discipline to be a supervisor.
See Soringfield, 721 F.3d at 409-10, 411. Moreover, tBeard itself has recognized that a
supervisor recommends discipline even when werior “instructs her as to the level of
discipline” and “advises [her] on the vaing of the discipline notice[.]” In Re Progressive
Transps. Servs., Inc., 340 N.L.R.B. at 1045.

In summary, Lakepointe’s charge nurses chwilsether to write up des for misconduct.
And when the nurses did write them up, the nudescribed the rule efation (even if they
failed to cite a rule number), and submitted the form so that the managers would discipline the
aide. The nurses therefore indegently recommended disciplineSee id.; cf. Springfield,

721 F.3d at 409, 411. The regional directadscision to the contrary was not based on
substantial evidence.
2.

Alternatively, the Board argues that, everL#kepointe’s chargaurses independently
recommended discipline, they did not do séfeeively.” 29 U.S.C. § 152(11). The nurses’
recommendations were effective if Lakepoistananagers gave substantial weight to or
regularly relied on them.See Caremore, Inc., 129 F.3d at 369-70Cmty. Educ. Centers, Inc.,

360 N.L.R.B. No. 17, 2014 WIL01671, at *13 (Jan. 9, 2014).
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Here, the record makes plain that Lakepsmtsupervisors gave substantial if not
decisive weight to the charge nurses’ recandations. Lakepointe &med four disciplinary
forms into the record, each of which resulted in discipline for the relevant aide. McCauley and
Schrauben testified that every disciplinary fatmey could remember had resulted in discipline
and that they routinely approvéorms without questioning the afjations of the charge nurse.
There was no testimony to the contrary. McCauksp testified that managers did not conduct
an “independent investigation” of the nurse’sdtion of the incident. Nor did managers
interview aides or witnesses a8k the violation “need[ed] tme reported to the State.”

The Board contends nonetheless that Lakepointe’s managers independently investigated
“most of the forms in the record[.]” Recomnartions might not be effective when higher-ups
independently investigate them.See Frenchtown Acquisition Co., 683 F.3d at 309 n.7.

A superior’'s investigatio is not “independent,” however, Ife simply discusses the incident
with the person recommending discipline and thecepts that person’s version of everfise
Sarwood Hotels & Resorts Worldwide, Inc., 350 N.L.R.B. 1114, 1116-17 (2007). Nor does the
occasional independent invedtimpn “preclude a finding of supervisory status” when other
evidence shows that a recommendation is effectise. Frenchtown Acquisition Co., 683 F.3d

at 309 n.7 (emphasis omittede also In Re Progressive Transps. Servs., Inc., 340 N.L.R.B. at
1045 n.5.

The Board points to three instances wherajts that Lakepointe’s managers conducted
independent investigations, namely as to threnfodisciplining Brenda Moore, Aleisha Ulmer,
and Victor Thompson. The charge nurses initidilled in these forms by hand. Later, the
managers inquired into the information on floems and retyped them. But none of these

inquiries amounted to an independent investigat In Moore’s case, a manager followed up
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with the charge nurse but accepted her statements at face value. In Ulmer’'s, the managers
discussed among themselves the severity ofnfieconduct (she had failed to take care of a
resident, which could have amounted to serioeglect), spoke to theharge nurse, and then
discovered that Ulmer had also falsified her staenped care records; but the managers did not
investigate whether the miscondwspelled out on the form haalctually occurred. And in
Thompson’s case, Schrauben testified tlsite requested somé&ind of “supporting
documentation” for the form just in case same later questioned “thaurse’s decision.”
Schrauben also said that tmeirse’s disciplinary form wsa the reason why the managers
disciplined Thompson. In none tliese cases is tleerany evidence thahe managers spoke
with the aides or any other witnesses in deieing whether to discipline the aideSee Veolia
Transp. Servs,, Inc., 363 NLRB No. 98, 2016 WL 245559, *t1 (Jan. 20, 2016). Moreover, as
shown above, the record shows that the discipliferms always led taliscipline and that the
managers regularly relied on the charge rairsecommendations without questioning their
version of events. The regional director overlooked this evidence when she found that the charge
nurses lacked the authority to effectively neeoend discipline under 29 U.S.C. § 152(11). Her
decision therefore was notd®d on substantial evidence.
% * *
The Board's application for enforcement it February 11, 2016 order finding that

Lakepointe had committed an unfair labor practice is therefore denied.



