Rose Coulter-Owens, et al v. Time Inc Doc. 6013115207 Att. 1
Case: 16-1321 Document: 64-2  Filed: 06/26/2017 Page: 1

NOT RECOMMENDED FOR FULL-TEXT PUBLICATION
File Name: 17a0367n.06
CASE NOs. 16-1321 & 16-1380

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ROSE COULTER-OWENS, individually ) FILED
and on behalf of otherssimilarly situated, ; Jun 26, 2017
DEBORAH S. HUNT, Clerk
Plaintiff-Appellant/Cross-Appellee, ) e
)
V. ) ON APPEAL FROM THE
) UNITED STATESDISTRICT
TIME INC., ) COURT FOR THE EASTERN
) DISTRICT OF MICHIGAN
Defendant-Appellee/Cross-Appel lant. )
)

Beforee SUHRHEINRICH, BATCHELDER, and STRANCH, Circuit Judges.

ALICE M. BATCHELDER, Circuit Judge. In this diversityaction alleging that
disclosure of certain private information was wiolation of state h, the plaintiff class
representative appeals the summary judgmerthéodefendant and thefdadant challenges the
plaintiff's standing to sue. We find thtite plaintiff does have standing and AFFIRM.

.

Time Inc. (“Time”) publishes and sells naygnes. One way that it sells magazines is
through third-party subscription agents: a cusomlaces an order and pays the subscription
agent; the subscription agent forwards the oidéormation to Time and pays Time some
discounted or lower amount (i.e., the agent retaimme profit); and Time fulfills the order by
mailing the magazine directly tine customer for the duratiaf the subscription period. The
agent never takes physical possession of theammags. The contracts between Time and the

subscription agents are titled “Resale AgreeméniBhe price the subscription agent pays to
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Time and the profit it makes on the sale areque to—often different for—each agreement.
The subscription agent collects payment frora tdustomer and remits taxes on the sale, if
applicable; the agent does not provide Time wrtdit card or other payment information. And
the subscription agent (not Tim&jdresses and resolves custombing or delivery complaints.
Obviously, Time uses the “order inforn@il’ (customer’s name, address, and magazine
choice) to fulfill the orders, but Time alsonsks that information to two other companies:
Acxiom Corporation and Wiland Bact. Time does so to facilitate its “list rental business”:
Time sells (“rents”) its subscriber lists tohet enterprises (e.g., companies, political groups,
charities) who want to target their own markgtio readers of specific magazines. As alleged
here, Acxiom is a “vast marketing or data mindaabase” that enhances Time’s subscriber lists
with personal or demographic information obtained elsewhere, which enables Time to narrow its
lists into focused, and therefore more valuahlessts. And Wiland is a “marketing intelligence
company” that shares its massive consumer dsg¢abvéhich is valuable to Time’s own marketing
endeavors. Time does not seelobtain customer consent before sharing this order information,
but does provide notice of thisgmtice in its magazines and allothe subscribers to “opt out.”
Rose Coulter-Owens represents a classustomers who purchased certain of Time’s
magazines {ime Fortune andReal Simplethrough online subscription agentsSpecifically,
Coulter-Owens paid $2 for a one-year weekly stipton of presumablp2 issues. (This price
was not per issue, but $2 total for the entire yebwhich the subscriptioagent did not pay any
of the $2 to Time, so Time received no reimbursement for the magazine it was sending to
Coulter-Owens for an entire yearl)ime shared the order infoation with Acxiom and Wiland

without Coulter-Owens’s prior esent. Coulter-Owens sued in federal court, claiming an

! The certified class comprises ‘faMlichigan residents who between March 31, 2009 and November 15,
2013 purchased a subscription T®ME, Fortunge or Real Simplemagazines through any website other than
Time.com, Fortune.com, anceRSimple.com.” R. 117.
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invasion of privacy in violation of Michigan'®reservation of PersdnBrivacy Act (PPPAY,
which has three provisions peeint here. First, Section 2:

Except as provided in section 3 or aBeswise provided by V& a person, or an
employee or agent of the person, engaged in the business of selling at retail . . .
written materials . . . shall not discloseany person, other than the customer, a
record or information concerning the phase, lease, rental, or borrowing of
those materials by a customer that cades the identity of the customer.

Mich. Comp. Laws § 445.1712, Sec. 2 (effect®®8/89 until 7/31/16, when amended) (footnote
omitted).
Section 3 provides the enumerated exceptions:

A record or information described in sect 2 may be disclosed only in 1 or more
of the following circumstances:

(a) With the written permission of the customer.
(b) Pursuant to a court order.

(c) To the extent reasonably necessargditect payment for the materials or the
rental of the materials, if the custemhas received written notice that the
payment is due and has failed to payamange for payment within a reasonable
time after notice.

(d) If the disclosure is fothe exclusive purpose afiarketing goods and services
directly to the consumer. The person disclosing the information shall inform the
customer by written notice that the customer may remove his or her name at any
time by written notice to the person disclosing the information.

(e) Pursuant to a search warrant isshgd state or federal court or grand jury
subpoena.

Mich. Comp. Laws § 445.1713, Sec. 3 (effect®8/89 until 7/31/16, when amended) (footnote
omitted).
Finally, Section 5, the $5,000-per-incidergtatory damages provision (since repealed):

Regardless of any criminal prosecutiom &violation of this act, a person who
violates this act shall be liable inavil action for damages to the customer
identified in a record or other informatiorathis disclosed in violation of this act.

The customer may bring a civil action against the person and may recover both of
the following:

2 The district court and Time refé this statute as the VRPA, i.e., “Video Rental Privacy Act.”
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(a) Actual damages, including dages for emotional distress, or $5,000.00,
whichever is greater.

(b) Costs and reasonable attorney fees.

Mich. Comp. Laws 8 445.1715, Sec. 5 (effectiv®/7/89 until 7/31/16, when amended).
Coulter-Owens and the rest of the classapproximately 40,000 subscribers disclaimed any
“actual damages” and instead sought $5,000 each (about $220 million total) in statutory
damages.

Just to be clear before moving on, GextOwens is not complaining about Time’s
selling her information under its “list rentdlusiness,” which would fall within the “direct
marketing exception” of § 1713(d). Coulter-Qweis suing Time for submitting this order
information (name, address, and magazine ag)ainto Acxiom’s and Wiland’'s giant stew of
personal information already in their possession, such as her gender, race, age, education,
employment, political affiliation, hobbies, etc., tweting a larger dossier on her. For example,
Time submits her name, current address, andstiejust subscribed to Time magazine, and gets
back (hypothetically) a dossier of her age, gendgere, education level, employment history, or
other hobbies and interests. With this information, Time places her on a specific list that it can
sell to a business, charity, or palal group interested in people withrisame interests. It is this
disclosure of her magazine-subscription infation that she claims violates the PPPA.

In moving for summary judgment, Time argued, among other things, that it had not sold
magazines to the plaintiff class members “atilfess required by the PPRAThe district court
agreed, finding that the subscrgotiagents were “resellers” not fadlemen” so the sale was not
a direct plaintiff-to-defendansale, and granted summary judgment to Time on this basis.

Coulter-Owens v. Time, IndNo. 12-cv-14390, 2016 WL 612690, at *3-4 (E.D. Mich. Feb. 16,
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2016). Coulter-Owens appeal§ime cross-appeals, arguingatiCoulter-Owens lacks standing,
a claim that Time did not ise in the district cour?.
.

Despite Time’s raising this jurisdictional claim for the first time on appeal—as a cross-
appeal claim in answer to Coulter-Owens dit@gpeal—we address irdt because “[s]tanding
is a threshold question in every federal caddiller v. City of Wickliffe 852 F.3d 497, 502 (6th
Cir. 2017). “[W]e review jurisdictionathallenges based on standing de novBdrry v. Lyon
834 F.3d 706, 714 (6th Cir. 2016).

Time contends that Coulter-Owens ladksicle Ill standing because she cannot prove
injury in fact for one of two reasons: ($pokeo, Inc. v. Robing36 S. Ct. 1540 (2016), applies
here to dictate that a mere \atbn of the PPPA is insufficient testablish injury in fact; or
(2) Michigan’s 2016curative or remedialamendment to the PPPA is retroactive and requires
proof of actual damages, which Coulter-Ow&nsiot claiming. Coulter-Owens responds that
she does have an injury (and standing) becaesBRiPA gives her a legaltyotected interest in
the privacy of her reading choiceshich Time violated by discging that information to third
parties. She contends that the Supreme Court’s decisi8pdkeodoes not affect this case
because it is not on pdjrand the Michigan legislature@mendments to the PPPA do not apply
because they are not retroactive.

Since the district court’s decision, howevergthdistrict court casdsave addressed this
guestion and found that a plaintiff dokave standing under the PPPA, tgokeodoes not
change that, and that themn®PPA is not retroactivePerlin v. Time Ing.No. 16-10635, 2017

WL 605291, at *2-3 (E.D. Mich. Feb. 15, 201®)peller v. Am. Media, IncNo. 16-cv-11367,

% Time also challenges the district court's certifiontiof the class. Because of our determination of
Coulter-Owens'’s direct appeal, hoveeywe need not address this slaertification issue on appeal.
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2017 WL 416430, at *3-4 (E.D. Mich. Jan. 27, 20189glter v. Hearst Commc’ns, Ind92 F.
Supp. 3d 427, 437 (S.D.N.Y. 2016). Each of thesmions is thoroughral persuasive. In
short, given that the PPPA contains an express private rigietat confers statutory standing
on a person whose information wasdalosed in violation of it. M®over, the disclosure of that
information is a cognizable injury imét for purposes of Article 11l standing.

Here, Time argues that there is no injbacause the Michigan legislature has amended
the PPPA to require actual damages (riapgathe $5,000-per-incident statutory damages
provision) and contends that taemendment is retroactive. Bumder Michigan law, a statute is
presumed to operate prospectively unless themeciear manifestation of contrary interfirank
W. Lynch & Co. v. Flex Techs., In624 N.W.2d 180, 182 (Mich. 2001). In looking for intent,
courts do not find retroactivity simply becausstatute relates to an antecedent event, and may
not find retroactivity if the new law takes or imigavested rights under sxing laws; but courts
will find retroactivity from express language the statute giving retroactive application, and
may find retroactivity for a remedial or pextural act not afféing vested rights.LaFontaine
Saline, Inc. v. Chrysler GrpLLC, 852 N.W.2d 78, 85-86 (Mich. 2014). The new PPPA does
not contain any express statemehintended retroactivity (in factt contains a future “effective
date”); and given the extensiwibstantive changes (such as excising the statutory damages
provision) it cannot be viewed as merely'darifying” amendment intended for retroactive
application. In this same way, the amendmentirhlibes vested rights, slu as the right to sue
for statutory damages. Consequently, the amemt is not actually remedial and is not
retroactive.

Time also argues that the Sepre Court’'s recent decision Bpokeodictates that the
type of PPPA violation alleged her® now insufficient to constitutan injury in fact. In its

simplest sense5pokep 136 S. Ct. at 1549, held that “a baregadural violation” of a statute,
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“divorced from any concrete harm,” does not consitan injury in fact. But the violation at
issue here is not a “bare procedural violatjon”is a violation of the PPPA’sS most basic
substantive protection, the privaicyone’s reading materialsSpokeadoes not apply here.

Coulter-Owens and the cditid class have standing.

[,

We review the grant of sumary judgment de novo, constgifacts and inferences in
the light most favorable to the non-moving parBrown v. Battle Creek Police Dep&44 F.3d
556, 565 (6th Cir. 2016). Summary judgment is propieen “there is n@enuine dispute as to
any material fact and the movant igited to judgment as a matter of lanwStryker Corp. v.
Nat’l Union Fire Ins. Co. of Pittsburgh, Pa842 F.3d 422, 426 (6t8ir. 2016) (quoting Fed.
R. Civ. P. 56(a)).

Coulter-Owens contends that the districtic erred by improperly deciding for itself the
disputed question of materiahdt of whether the online subgition agents were “resellers”
rather than “middlemen,” and further by reachthe wrong conclusion on that question. Time
replies that the district court was correct tladulter-Owens had raised no genuine issue of
material fact to support her contention that Tiha sold magazines to her and the class “at
retail,” because they purchasend magazines from independdmitd-parties and, consequently,
there was no “retailer-customer relatibips between CoulteOwens and Time.

In explaining why the purchases through tihied-party subscription agents were not “at
retail,” as meant by thePPA, the district court focused or thietailer-customer relationship”:

[T]he statute forbids a persoerigagedin the business of selling at retail . . .

written materials’ to disclose a ‘recood information concerning the purchase’ if

that disclosure is ‘to any other persarher than the customérMich. Comp.

Laws § 445.1712 (emphasis added). . . . Wieadling the term taretail’ in the

context of the entire statute, it is evidémit purchases by tlifparties do not fall

within the statute’s reach. The statupermits disclosureof a ‘record or

information concerning the purchase’ if tldisclosure is to the ‘customer.’ . . .
[T]he statute contemplates a relationshipated when there is a sale ‘at retail'—

7
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i.e, selling goods for use not faiesale—to a ‘customer—e. the person
purchasing the magazine from the seller. In this case, the sale was not between
defendant (the retailer) and plaintiff/tipepoposed class members (the customer).
Rather, it was a sale from the retaileratoeseller, then to the plaintiff/proposed
class members. Therefore, it was not ke sat retail’ as contemplated by the
[PP]PA.

Thlis] interpretation also makes senseewhreading Section 2 of the [PP]PA in
context with Section 3. Section 3 ofetfiPP]PA provides certain exceptions or
‘allowable circumstances’ of a disslare of the customer’s ‘record or
information.” Mich. Comp. Laws8 445.1713. For example, one allowable
circumstance for disclosure is when the customer consents in writing to the
disclosure.ld. at 8§ 445.1712(a). For a ‘customer’ to consent in writing to the
disclosure, the statute contemplates tailer-customer relationship. Here, that
relationship is not betweenagphtiff and defendant, it ibetween plaintiff and the
third-party reseller.

Coulter-Owens2016 WL 612690, at *3-4.

Coulter-Owens argues thatetlsubscription agents were “middlemen” (not “resellers”),
so Time sold to her “at retdiland cites two Michigan cases sopport her distinction between
“middlemen” and “resellers.” In the first cas&/orld Book, Inc. v. Department of Treasury
590 N.w.2d 293 (Mich. 1999), doto-door encyclopedia saleem who took orders and
collected money on behalf of gublisher who then mailed thencyclopedias directly, were
“‘middlemen.” In the second cas®jichigan National Bank v.Department of Treasury
339 N.w.2d 515 (Mich. Ct. App. 1983),bank that facilitated the purchase of Krugerrands for a
customer by negotiating a pricgith a coin dealer and, upon agreement by the customer,
obtaining the Krugerrands from ehdealer before providing them to the customer at the
negotiated price plus commies, was a “reseller.” Aceding to Coulter-Owens, the
intermediary is a “reseller” (al itself engaged in sale “atta@d”) only if it takes physical
possession of the goods being sold. She pointsetaleposition of Time’s Vice President of
Marketing in which he agreed that the sulpgmn agents did not k& possession of any
magazines or pre-purchase some amount of gpheas in order to reedl them; they merely

sold orders to be filled directlgy Time. From this, Coulter-Owe says that a jury could find
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that the subscription agents were merely “middlemen” and thus it was Time that was selling “at
retail.”

Time glosses over the middleman/résetlistinction and contends thétorld Bookand
Michigan National Banlare inapposite, citing cases that foanthird-party to be a reseller even
without taking physical possessiorbee Louisville/Jefferson Cty. Metro Gov't v. Hotels.com
590 F.3d 381, 389 (6th Cir. 2009) (finding Hotels.com a “reseller” though it remitted payment to
the hotel from the customer). Time takes a differeew altogetkr and insists that, “[tjo be a
retailer, the entity must interact with thestomer at the time of purchase”—which Coulter-
Owens admits did not happen.

Before resolving this “at retail” disputdowever, we can dispose of Coulter-Owens’s
claim that summary judgmemtas improper because the questof whether the subscription
agents were “middlemen” or “resellers” was a question of material fact for a jury. It was not.
There is no dispute about how the transactiocuoed: Coulter-Owens went to a subscription
agent’s website (e.g., Magazines.com), ordered gamiae subscription, and paid for it with a
credit card; the subscription agent confirmedadlaer with Coulter-Owengaid any applicable
sales tax to the government, and sent Co@igens’'s order information to Time with
instruction to fulfill the order; Time receivedetorder from the subscription agent and filled it,
using the order information that the subsioip agent had provided. The remaining question
was a legal one: given these facts, is the sulismripgent a “middleman” or a “reseller,” as the
law defines it? There was nos@uted fact for a jury toetide based on witness testimony,
competing evidence, expert opinion, etc.isias a proper issuerfeummary judgment.

But the real question (the puydegal question) is whetherdlsale was “at retail,” as the
law defines it, and we agree with Time that theldiéman/reseller distinction is not dispositive.

The question, instead, is what “at retaifitant in the PPPA, Mich. Comp. Laws § 445.1712,
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Sec. 2 (effective 3/9/89 until 7/31/16). Onaght find it odd to think that the Michigan
legislature intended to penalize the disclosuréhaf information by the subscription agents but
not by the publisher (Time), even though (1) the subscription agent would have to disclose this
information to Time to fulfill the order and (#)e PPPA would prevent the disclosure by Time if
Time sold the same subscription directly frais own website. It is perhaps likely that the
legislature intended to regulateyatompany that sells to the publi@s Time does). But because
the statute specifically includesetiphrase “at retail,” it necesg#g excludes nonretail sales (and
nonretail sellers). Some types of sale, ancesgllare nonretail and i not unreasonable to
conclude that the intermediasybscription agent as used instisase renders Time a nonretail
seller.

Whatever nonretail sellers are, it pgssible that the PPPA could have further

advanced Michigan’s aims by reachingrh but ‘a State need not address all

aspects of a problem in one fell swoqmlicymakers may focus on their most

pressing concerns.” As it stands, thevlaestricts those most likely to have
protected information.

Boelter v. Advance Magazine Publishers |10 F. Supp. 3d 579, 600-01 (S.D.N.Y. 2016)
(quotingWilliams-Yulee v. Fla. Bar135 S. Ct. 1656, 1668 (2015)).

The PPPA includes the phrase fatail.” That phrase has mean something and at a
minimum it means that some types of salesstmioe “nonretail,” which are consequently
excluded. There were two sales here: Time’s sale to the subscription agent and the subscription
agent’s sale to Coulter-OwenBecause Coulter-Owens is the end consumer, the sale to her was
necessarily “at retail”; the sale from Time t@ tbubscription agent heweas not “at retail” under
the facts of this case. Thesttict court was correct thateiPPPA does not govern this sale.

V.

For the foregoing reasons, we AFFIRM judgment of the district court.
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