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ROGERS, Circuit Judge. Pdiff Deborah Ryan appealsetdismissal of her 42 U.S.C.
§ 1983 Equal Protection and Due Process clagenst the City oDetroit and individual
officers from the police departments of batie City of Detroit and neighboring Canton
Township. Ryan’s daughter, Patricia “K&itiwWilliams, was murdered by her husband, Edward
“Ed” Williams, who was a homicide detectiverfthe Detroit Police Department. Over the
weekend leading up to the murder, both theit@a and Detroit police departments failed to
detain Ed, despite both departments’ knowledged$ abusive and erratic behavior. After her
daughter’'s death, Ryan sued. Ryan allegedttteaCanton police officerdailure to detain Ed

was due to intentional discrimation against Katie, which stagued violated Katie’'s Equal
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Protection rights. Ryan furthedleged that the Detroit police officers’ actions to remove Ed
from a database of wanted or missing persongKptie in danger, which violated Katie’s Due
Process rights. The district court dismissk@f@aRyan’s claims on summary judgment, and she
now appeals. For the reasons set forth belowditect court’s dismissal of Ryan’s claims was
proper.

l.

Ed and Katie Williamsmarried in 2006. Katie and Ed were both officers for the Detroit
Police Department (“DPD”)—Katie an instructat DPD’s Police Academy; Ed a detective in
DPD’s Homicide Division. Ta couple lived in the Detitosuburb of Canton Township,
Michigan. By the summer of 2009, their mage had deteriorated. Ed moved out of the
couple’s former home. Katie gan dating another man, Clifforldee, also a Detroit police
officer.

On the evening of Friga September 19, 2009, Ed came by the couple’s former home
and found Katie on the phone with Lee. Ed bez@mraged. He snatched Katie’s phone from
her, threw her car keys intoetibushes in front of their housend threw her to the ground when
she went to pick up her keys. Katievertheless grabbéer keys and fled.

Around midnight of the same day, KatiedalLee went to the Canton Police Department
(“CPD”). There they spoke with Officer Adafalk, who served as the desk officer at the
station. Falk is the first individu officer defendant in this case.

Katie told Falk that hesoon-to-be-former husband hadhve by her house and attacked
her, throwing her to thground. However, she saithat she did not want faress charges, saying

“He’s a police officer, so | don’'t want . . . All | wa&to do is go to my house and get my stuff out

lFollowing the practice of the parties, we refer to Katie and Ed Williams by their first names.
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of there.” She then asked farcivil standby—an officeto accompany her ther house in case
her husband was still there. Katie and Lee Ealtk that they wer®PD officers as well.

Falk responded by saying: “I undemstd. You know, obviously | understand the
situation, but with you coming in here anditgl me that and something happens and | don’t
take a report, you know how it's gonna be, okay? Thesng me out to dry here. ... Thisis all
recorded. All I can do is write up a report andthe prosecutor make the determination himself
on whether they’re going to chargen or not, okay?” Falk alsooted the evidence of assault:
“You have a mark on the side of your face, okayere is evidence thatphysical assault took
place over there.”

Katie again emphasized that she did not wamress charges against her husband or fill
out a witness statement, because she did nothuano lose his job, anthat she feared how he
would respond if charges wereobight against him. She also repeated that she only wanted a
civil standby to her house to pick up some thjngsase Ed was still there. Falk reemphasized
the evidence of domestic violence, sayingete’s obviously some kind of pattern going on
here.” He also reemphasized his obligation e di report: “The problem is, like you said, if—
you know by law we’re required to take that infotioa if it's presented tais, okay. And if we
don’t we can be criminally charged. Our departnienery, very strict when it comes to that.”

However, Falk also appeared to yield somaith Katie’s demands for leniency in Ed’s
favor. He told Katie:

All right. Here’s what I'm gonna do. I'gonna take this information down. By

law, as you guys know, | gotta write a refpam it. I’'m not gonna—even if | talk

to him or see him tonight I'm not gonnaest him based on the information that

you gave me, okay, but | am gonna write @oré and it is gonna get faxed to the
Wayne County prosecutor and they'll make the determination on it, okay?
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He later added that “I'm not gonna put time report that, you know—any of the—any—I'm
gonna put in there basically all of what you tol that you don’'t want to go forth with it, you
don’t want him to lose his job.”

Finally, towards the end of the conversatibalk asked Katie: “What's your name? Can
| get your ID?” Katie replied: “No, because y@ugoing to write a report as soon as | give you
my ID . ..” Katie had also avoided giving up Ed’'s name at any time during the conversation.
Katie and Lee left a few minutes later. Ayhwere leaving, Falk asked whether they still
wanted a civil standby. Katreplied that they did not.

Falk prepared a report on the incident. Téyort largely repeated the information Katie
had given Falk. In particular, it noted thaith the complainant and her husband were Detroit
police officers. The report also noted thidatie had declined to give her name, her
identification, or her husband’s name. Moreoube report was prepared on a form entitled
“Civil Matter” and “Not a Crime,” in contrast \th the CPD’s typical domestic violence incident
report. Falk also notified his commandinjaer of his conversabin with Katie and Ed.

Early on the morning of Saturday, Septenib@ Katie called her mother, Deborah Ryan,
and asked Ryan to accompany her to her houp&koup some thingsKatie and Ryan arrived
at the house at approximately 9:00 a.m. Upnbtering the house, Ryan found Ed sitting on the
kitchen counter, holding a gun, with an empty ligbottle next to him. Ed became enraged. He
yelled at Ryan and Katie and walvkis gun. He showed Ryan aKdtie that he had another gun
strapped to his ankle. He yellatl Katie and then grabbed her and tried to force her to get him
something from out of the trunk of his caRyan called 911. She theald Ed that she had

called the police. In response, Ed fled.
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Canton police arrived a few minutes latefwo CPD officers sached the house and
found a handwritten note in which Ed declatbdt he was “of sound mind (little pissed off
though)” and that he wanted to “hereby leaveaalrdly possession [sic] to my mother, Wanda
Williams. That is to include all life insura@golicies and bank accounts.” Based on this note,
CPD officers feared that Ed might be suicidal.

CPD Lieutenant Mark W. Schultz then tooker his department’s response to Katie's
case. Before the 911 call, Schultz had been lotrifat a DPD officer had come into the station
the night before and complainedtter DPD husband had attackent. Schultz had also been a
part of the team that respondem Ryan’s 911 phone call. Sdtuwis the seond individual
officer defendant in this case.

Schultz reached out to tH2PD Homicide Division wherd&d worked and spoke with
DPD Lieutenant Michael Martel. Schultz told N& that he wanted tgive DPD a “heads-up”
that “[w]e had a little incident today involvingne of your officers Edward Williams.” Schultz
recounted Katie’s visit to the Canton police istatthe night before, Katig® encounter with an
armed, intoxicated Ed at her house that morramg, Ed’s note “leav[ing] all worldly possession
to my mother.” In respons@&jartel asked: “Is tbre going to be amvestigation?” Schultz
replied: “I don’t think ®. No. The domestic last night, sivalked out. Didn't really want to
report anything. So we—they dwirite a civil report last night, but we didn't have names or
anything like that because they walked out without giving names.”

Schultz also entered Ed as a “Wanted/Mg$erson” into Michigan’s Law Enforcement
Information Network (“LEIN”). The LEIN islike a “big bulletin board system for police
officers,” on which an officer from one Michag jurisdiction can entea suspect or missing

person into the system, and an officer from angimésdiction can know wét to do if he or she
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encounters that suspect or missing person. S&hulEtN entry for Ed noted that he was a DPD
officer who had been involved & “domestic situation,” had left “suicide note,” and had “left
home with [a] handgun.” In a later deposition, Schultz testified that, had Ed remained in the
LEIN, his department would havermtinued to try to get in touckith him, gotten in touch with

his friends and family, put out a notice to other agencies to help find him, or even “pinged” his
phone to find his location.

Sometime later, Schultz spoke with Maraglain, as well as with DPD Sergeant Barbara
Kozloff, who replaced Martel on dgtat the Homicide Division a:00 p.m. Schultz told both
Martel and Kozloff that Ed lthbeen entered into the LEIN and would be removed from the
LEIN once he reported in person to either CPD oD@ verify his mental status. At one point,
Martel gave Schultz Ed’s cell phone number, &otiultz began trying to get in touch with Ed
directly. In turn, both Martell and Kozlofpoke with Lieutenant Dawyne Blackmon, their
commanding officer. Blackmon allegedly told Kofflto “[m]ake physical contact with Officer
E. Williams in order to cancel ¢hmissing status with CPD . . .” Kozloff and Blackmon are the
final two individual officer defendants in this case.

The situation changed at about 6:00 p.m.ewlid finally answered one of Schultz’s
phone calls. Schultz told Ed that CPD polea found the note leaving his worldly possessions
to his mother and asked “[a]re you going to hywtrself?” Ed replied that he would not.
Schultz told Ed that he hadtered his name as a missing pergothe LEIN, and that he could
only remove Ed’s name from the LEIN if “youtleer come in to see me or somebody here or
you go down and see your supervisoDetroit.” Ed told Schultzhat he would go see his DPD

supervisor.
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Ed then called Kozloff and agreed to meste-to-face. Ed arrigeat the DPD Homicide
offices within a few minutes, and spoke with #aff in the parking lot outside the office for
about ten minutes. According to Kozloff, Edldiothing during this meeting to suggest that he
was a threat to himself or others.

Kozloff then called Schultz back to repdhat she had talkedith Ed, that Ed had
assured her that he whse. In response, Schm asked, “And all isvell?” Kozloff responded
“Yes, it is.” Kozloff also said she had recommded that Ed contact DPD’s Personal Affairs, a
counseling service for DPD officers. Based on tlmsversation with Kozloff, Schultz cancelled
the LEIN notice. CPD did nothg further on the matter.

The next day, Sunday, September 21, Katie Ethchgreed to meet. Kate was clearly
afraid of Ed, writing “U have kegnd | scared. | want to talkd figure things out but you are so
calm it makes me think u will hurt me.” NeJegtess, Katie agreed to meet, writing “We will
talk tomorrow in public no guns!”

On Monday, September 22nd, sometime 8:00 and 9:00 a.m., Katie and Ed met in the
parking lot of the Canton publidorary, which is next door tehe Canton police station. At
about 9:15 a.m., Ed went to his car and tookatandgun. He shot Katie three times as she
tried to run away; and a fourth temn the back after ghhad fallen to the ground. He then shot
himself in the head. Katie was pronounced dgaoh her arrival at the ¢al hospital. Ed was
nonresponsive upon his arrival at the Iduadpital and died a few hours later.

Later discovery revealed CPD’s policies fesponding to domestic violence complaints.
The CPD policy for domestic violence “[e]stizh[es] arrest as th@referred response to
domestic violence.” Under CPD policy, officerssponding to domestic violence incidents are

required to complete a departmental incidepbrein which they “document the reasons for the
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probable cause determination made” wheneverdfaakelated to domestigolence are alleged.”
However, the policy also notes aofficer’s discretion [a]s an iportant component of the total
response.” Furthermore, CPD officers shouldt consider “the wists of either party
concerning arrest or prosecution” and the “octiopaof either party” in determining whether
there is probable cause. HigaCPD officers should seek a want “if a [domestic violence]
suspect cannot be located within a reasongeléod of time (generally no longer than an
officer’s tour of duty) . . .”

Later discovery also produced a chart puipgrto show how officers Falk and Schultz
had responded in sixty-eight other partner-ortrfga domestic violence calls. Twenty of these
were put into the record. Falk was the responding officer in sixty-six of these cases, eighteen of
which predated Katie’s death in 2009.

The parties assume that Lieutenant MArk Schultz—the defendant in this case—was
part of the team that responded to domestienice in two cases reports. However, upon close
inspection, both reports appear to involve a diffeé Schultz. These two case reports involve a
certain “Det. Brian Schultz,” “Ban D. Schultz,” or “Det. Schultz All these Schultzes are the
same person, as evidenced by their shared end identification number. However, none
appears to be the same person as the defeimdtdms$ case—Lieutenant Mark W. Schultz. The
parties and the district court @gar not to have noticed thiscrepancy between Lieutenant
Mark. W. Schultz and Detective Brian D. Shuttgating the two officers at the same person. In
any event, we are given no eapétion for the discrepancy.

In all of these case reports in the recah® suspect was either arrested, charged, or a
warrant was requested and denied due to lackidéeee. In all but two of these cases, Falk or

another officer filed what appears to be CP&tandard domestic violence report, as opposed to
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the “Civil Matter” report Falk filled out in Katie’'€ase. In at least three of cases, the victim
declined to cooperate with thpEosecution, but the investigatipmoceeded nonetheless. In all
but one case, the suspect’s occupation was notioned; in the one case where the suspect’s
occupation was mentioned, the suspect was a DfiDer. In that case, Falk filled out a
domestic violence report and requested a wari@ the DPD officer although a warrant was
not issued. Finally, during deposition, a Deputy Chief fahe Canton Police Department
testified that he had run a cpoter word search of police reds and uncovered two additional
incidents where CPD officers bdes Falk and Schultz responded to complaints of domestic
violence by suspects who were police officdrsboth cases, the officers were arrested.

In 2011, Deborah Ryan brought suit in thesteéen District of Michigan on behalf of
herself individual and as a personal representativi€atie’s estate. After several claims were
dismissed vis-a-vis particulaefendants, the litigation was nviowed down to the three claims
now on appeal: (1) an Equal Protection mlainder 42 U.S.C. § 198%8gainst CPD Officers
Schultz and Falk; (2) a Due Process clainder § 1983 against DPD Officers Kozloff and
Blackmon; and (3) claims against the City otid& and Canton Township for a custom, pattern,
or practice resulting in constitutionaiblations within the meaning donell v. New York City
Dep'’t of Social Serviceg36 U.S. 658 (1978).

In response, the defendants asserted qualif@cunity. The districitourt ageed with
the defendants, granting summary judgmentairseries of orders on the grounds that the

defendants were entitled to qualified imntynbecause they had not violated Katie’s

%In addition to the claims against Officer Falk, Liengat Shultz, Sergeant Kozloff, Lieutenant Blackmon,
and the City of Detroit, Ryan also initially brought a claim against Canton Township, the dismissal of which Ryan
notes in her Notice of Appeal. However, her opening brief does not identify Canton Township as antlefeslt
either in her issues presented or in her substantive argument, at oral argument her counsel appears talbkdve conce
that Canton is no longer a defendant in this case. Ryan has therefore abandoned her clainaatpainEb@nship,
see United States v. Johnsdd0 F.3d 832, 845-46 (6th Cir. 2006), and we do not consider it.

-
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constitutional rights.With regard to Ryan’s Equal Protection claim against Falk and Schultz, the
district court held there was nehough evidence in threcord either to mve discrimination or
that any discrimination was intentional. Witegard to Ryan’s Due Process claim against
Blackmon and Kozloff, the district court heldaththere was not enoughidence to prove that
either officer affirmatively increased the risk ofrimato Katie, rather than simply failed to act.
Because the district court held that none tbeé defendants’ conduct violated Katie's
constitutional rights, it never reached the et step of the qualified-immunity test as to
whether any constitutional rights were “clearly establishegk® Saucier v. Kats33 U.S. 194,
201-02 (2001). Ryan now appeals.

Il.

On appeal, the judgment of the district ¢omnust be affirmed. There is not enough
evidence in the record to show that any the defendants violated Katie Williams’s
constitutional rights—Ilet alonthat any such rights wefrelearly established.”See Saucier v.
Katz 533 U.S. 194, 201-202 (2001). All of thefeledants are thereforntitled to qualified
immunity, and the district court was corrdot dismiss Ryan’s case on motion for summary
judgment.

A.

CPD Officer Adam Falk did not violate Katie's constitutional right to Equal Protection,
because the other domestic violence cases inet@d are different from Katie’'s case in a
material respect, such that Ryeamnot show disparate treatmehsimilarly situated persons.

Ryan’s Equal Protection claim is unusudRyan argues that Falk discriminated in his
failure to provide protection tKatie, thereby violating her EquBRrotection rights. She quotes

our sister circuit for the proposition that “[a]lthough there is noega constitutional right to

-10-
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police protection, the stateay not discriminate in priding such protection.’"Watson v. City of
Kansas City 857 F.2d 690, 694 (10th Cir. 1988). Furthere; Ryan concedes that Katie was
not targeted as a member obaspect class and that nonekaitie’'s fundamental rights were
burdened—the two most commdigual Protection theories.See Trihealth, Inc. v. Brd of
Commissioners, Hamilton County, Ohi30 F.3d 783, 788 (6th CiR005). Instead, Ryan
argues that Katie was intentionally treatedfedently because of her membership in an
identifiable group—in this casevictims of domestic violenc&vhose assailants were police
officers. Because this identifiable group of dmstic violence victims is not a suspect class,
Ryan concedes that the state may discrimiagnst such a group so long as it has any rational
basis for doing so.See id. However, Ryan argues that Falk had no rational basis for such
discrimination®

As a threshold matter for this Equal Protection claim against Falk, Ryan must establish
that Falk treated similarly situated persons disparat8e Center for Bio-Ethical Reform, Inc.
v. Napolitang 648 F.3d 365, 379 (6th Cir. 201H¢arbrough v. Morgan County Bd. of Educ.
470 F.3d 250, 260-61 (6th CR006). To satisfy this requiremt Ryan points to the dozens of
case files in the record where Falk respondeddomestic violence complaints either by
requesting an arrest warrant or by arrestingabgailant, even when the victims declined to

cooperate with police. Ryarpetrasts Falk’s treatmé of these cases with his treatment of

3Ryan’s Equal Protection claim is further complicatsdthe fact that she has put forth different Equal
Protection theories during this litigation. She initidgued under a “class-of-onef&al Protection theory, “the
hallmark of [which] is . . . the allegation of arbitrary or malicious treatment not basedmbership in a disfavored
class.” Davis v. Prison Health Service679 F.3d 433, 441 (6th Cir. 2012) (citations and quotations omitted)).
However, she explicitly disavowed this theory on appdabktead, before this court she has focused on a “class-
based” theory set forth above. At oral argument, her counsel complicated things further, called the case “a little bit
of a tweener” between a class-of-one and a class-based argument. Nevertheless, this court need not decide which
theory is proper, because both class-based and class-of-one theories require that plaintiffs show réisiraeatie t
of similarly situated persons, at leaghen the evidence of discriminationdscumstantial rather than direcEee
United States v. Armstron§17 U.S. 456. 465-66 (1996) (class-based, in this case thtd States v. Greef54
F.3d 637, 651 (6th Cir. 2011) (class-of-one).

-11-
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Katie’s case, where Falk did nothitg arrest or seek a warrant f6d and apparently yielded to
Katie’s wishes that Ed not be investigated.

However, as Canton Township points out, thebfgm with Ryan’s argument is that Falk
did not know Katie’s or Ed’s idertiies, making it much harder forrito investigate the case. In
all the case files in the record, Falk was catle@ particular addresnd was able to discover
the identities of both the suspect and the victimcdntrast, in Katie’s case, Falk talked to Katie
in the Canton police station and Katie declinedjitee either her or Ed’'s name, such that Falk
did not know the victim’s identity, the assailantientity, or even an address that could be tied
to either the victim or assailant.

The question, therefore, is whether this ddéfece made Katie's cas® unusual that she
was not similarly situated to ehother victims of domestic olence. A plaintiff’'s proposed
comparators need not be exactly similarly aiéd, and the question efhether persons are
similarly situated may in some cases be a question of fact for a ki, Loesel v. City of
Frankenmuth 692 F.3d 452, 462-63 (6th Cir. 2012). wW&ver, we have upheld grants of
summary judgment where no reasonable jurorcduld that the plaintiffs comparators were
similarly situated in “relevatf or “material” respects.EJS Properties, LLC v. City of Toledo
698 F.3d 845, 864-65 (6th Cir. 2012)nited States v. Gree®54 F.3d 637, 650-62 (6th Cir.
2011). Falk’s lack of information about Katiets Ed’s identities is anaterial respect that
makes Katie’'s case unique. Simply put, Falk dowdt easily have investigated the case further
without more information, such that his failueeinvestigate was early more justified.

Ryan makes two arguments againg tdonclusion. Both are unpersuasive.

First, Ryan points to the “subtle” factupoint that Ryan announced that “I'm not

gonna—even if | talk to him or see himntght I'm not gonna arrest him based on the
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information that you gave me, okay . .béforeKatie declinedo give her information. Based

on this remark, Ryan argues that Falk would nettarested or requested a warrant for Ed even

if he had known Katie’s or Ed'’s identity, such thiais lack of information did not make Katie’s
case unique. However, Falk's remark here ara@malous; he emphasized several other times in
his conversation with Katie that he would hawetake action based on what she told him, and
did prepare a report on the incidehat included all of the inforation he had. It therefore is
mere speculation that Falk would have followed through on his announcement but not on his
other remarks that suggested he would take acfidrus, this anomalous remark by Falk is not
enough to create a genuine issue of materialdach that Ryan’s claim against Falk must be
submitted to a jury.

Second, Ryan argues that Canton’s strdogestic violence policies means that her
claim does not require additional comparator cases. Ryauses on Canton’s “sensitive”
domestic violence polices which establish arestthe preferred response whenever there is
probable cause for domestic abuse, and inswtfaters to disregard the victim’'s wishes in
pursuing prosecution as well as the assailantsipation. Ryan argues that these policies show
how victims of domestic violexe cases should be treated, sti@dt any deviation from these
policies can establish disparate treatment oflaity situated persons, satisfying the threshold
requirement for an Equal Protection claim withoaimparator cases. To support this reasoning,
Ryan citesVillage of Arlington Heights v. Meopolitan Housing Development Corpn which
the Supreme Court reasoned that “[d]epartures from the normal procedural sequence also might
afford evidence that improper purposes are plg role. Substantive departures too may be
relevant, particularly if the factors usuallgnsidered important by thaecisionmaker strongly

favor a decision contrary to the oreached.” 429 U.S. 252, 267 (1977).

-13-
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Ryan’s argument here is misplaced. This language &dmgton Heightsfocuses on
the question of whether there was “improper puggasot whether there wgadisparate treatment
of similarly situated persons. Accordingly, &ys argument addresses the discriminatory
purpose question of Equal Protection law, not the separate, threshold question of whether the
defendant has treated similarly situated persiiggarately. Moreover, ¢hCourt did not rely on
this reasoning in its ultimate holding that thedbzoning authority had not discriminated on the
basis of race. See id.at 268-71. While departures fropolicy may provide evidence of
improper purpose, the Court Arlington Heightsmade clear that such a conclusion emerges
from “a clear pattern, [and] unexphaible grounds other than [thescliminatory clasification].”

Id. at 266. Additionally, theCourt stated that “such cases are raril’ In this case, Falk’s
deviation from policy does not necessarily showat the intended to discriminate against Katie
because she was a domestic abuse vietimse perpetrator was an officer.

Furthermore, Canton’s policy is not as comprehensive as Ryan’s argument suggests: for
example, the policy states that “When responding tlomestic violence call, the officers shall
... [a]rrest the assailamthenever possibleshen probable cause is established that a crime(s)
has been committed and the assailant committediime.” However, Falk could not comply
with the policy because it was npbssible to arrest Ed if Fatkid not even know his identity.
Furthermore, although it is true that Cantopslicy established arrest as the “preferred”
response, that course of actimas discretionary, and thus it doest follow that arrest is the
only permissible response, especially in &ed& this where arrest was not possible.

B.
CPD Lieutenant Mark Schultz also did noblaite Katie’'s constitutional right to Equal

Protection. Ryan advances the same Equal Riaetheory against Schules she does against
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Falk: that Schultz discriminated against Katie in the provision of police protection because Katie
was a victim of domestic violence whose assaweas a police officer. However, Ryan’s claim
against Schultz fails for slightl¢ifferent reasons than her claim against Falk. First, there are no
comparators or other evidence in the record to shaivShultz treatedrsilarly situated persons
disparately. Second, Ryan has not established that any discrimination was because of and not in
spite of its effects on her proffered group oftvits of domestic violence whose assailants are
police officer.

First, Ryan’s claim against Schultz failschase she has not put forth sufficient evidence
that Katie was treated differently from similagituated persons, a threshold requirement for an
Equal Protection claim.See Center for Bio-Ethical Reform, Inc. v. Napolitaé48 F.3d 365,
379 (6th Cir. 2011). To prove that Schultz’s treatinof victims of domestic violence similarly
situated to Katie was different, Ryan puts lioltvo comparator casdéom 2011 that purport to
show how Schultz responded domnesiolence cases. However, st forth in the above, both
these reports appear to involaecertain “Det. Brian Schultz,"Brian D. Schultz,” or “Det.
Schultz,” and not the defendamt this case—Lieutenant Mark W. Schultz. These Schultzes
appear to be different people, with differenttfinemes, middle initials, and ranks. The district
court does not appear to have noticed the disnpypatreating to the two case reports as if they
described Mark Schultz and n@rian Schultz—and we are v@n no explanation for this
discrepancy on appealHowever, we review a grant of munary judgment determination de
novo, and this discrepancy important to our reviewSeeTysinger v. Police D@t of City of
Zanesville 463 F.3d 569, 572 (6th Cir. 2006).

This total lack of comparators is fated Ryan's case. Theecord suggests that

Lieutenant Schultz did not do more to pursuebédause he wanted to defer to Katie’s wishes
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that Ed not be prosecuted. In particularhen asked whether Canton would pursue an
investigation, Schultz replied: ton’t think so. No. The domis last night, she walked out.
Didn’t really want to report anythg.” Deference to the victimwishes was a violation of CPD
domestic violence policies. But without amglid comparator cases, we cannot know how
Schultz would have treated othéctims. Perhaps he would nioave so readily deferred to the
victim’s wishes if neither the victim nor the aggat were police officers. Or perhaps he would
have inappropriately deferred td alkctims’ wishes, regardless of whether they or their assailants
were police officers. With only a sample sizeook, we cannot know either way. Nor is there
any other evidence that show disparate treatrmetieu of comparator cases. In particular,
violation of CPD policy cannot show disparateatiment by Schultz any more than it can show
disparate treatment by Falk.

Second, Ryan’s case against Schultz would still fail even if she could put forth the
necessary comparators, because there isenough evidence in the record to show the
discriminatory purpose Ryan needs for her claim. “Discriminatory purpose” for an Equal
Protection claim requires that a decisionmakeréetseld or reaffirmed @articular course of
action at least in part ‘because of,’ not nierén spite of,” its adverse effects upon an
identifiable group.” Personnel Adm’r of Massachusetts v. Feed@?2 U.S. 256, 279 (1979);
accord Jones v. Union County, TR96 F.3d 417, 427 (2002). FKeeney a female plaintiff
brought an Equal Protection chalfge to a state hiring prefe@nfor veterans, which, because
98% of veterans at the tinveere men, inevitably disadvantabeomen. 442 U.S. at 269. The
district court held that this violated the Eg®&aotection Clause, reasoning that “the cutting-off
of women’s opportunities was an inevitable conitant of the chosen scheme—as inevitable as

the proposition that if tails isip, heads must be down. Where a law’s consequences are that
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inevitable, can they meaningfulye described as unintended®. at 278. The Supreme Court
came to the opposite conclusionglding that even such ingable consequences can be
described as “unintended” the Equal Protect contextd. at 278 In answer to this question the
Court explained that “discriminatory purpose” mhstmore than mere “volition” or “awareness
of consequences,” but requires that a “decisidkena . . selected oreaffirmed a particular
course of action at least part ‘because of,” not merely ‘igpite of,” its adverse effects upon an
identifiable group.”1d.

Therefore, for Ryan’s claim against Schultz to succeed, she must show that he acted
because of and not merely in spite of adeerffects upon Katie. By his own words, Schultz
states that he intended to defer to Katie's wighes Ed not be investiged: as he said when
asked whether CPD would investigate Ed: “I ddmihk so. No. The donséic last night, she
walked out. Didn't really want teeport anything.” Even if Schia intended to defer to Katie’s
wishes because Schultz wanted to benefibEdause Ed was a police officer, that would not
enough to show that Schultz actaecause of and not in spite of the adverse effects on Katie as
an individual or Katie as a member of an itigable group of victimsof domestic violence
whose assailants were police officers. There is no hint in the record that Schultz had a desire to
treat Katie worse than other victim$eeneyaccordingly independently supports dismissal of
Ryan’s claim against Schultz.

C.

Last of all, the Detroit defendants—the Cdf Detroit, Sergeant Barbara Kozloff, and
Lieutenant Dwane Blackmon—did neiblate Katie’'s Due Procesgytits. Ryan’s claim against
the Detroit defendants invokes th&tate-created danger” doctrine of Due Process law. The

Supreme Court has heldath‘[a]s a general matter, . . . a $tatfailure to protect an individual
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against private violence simply does not contgita violation of theDue Process Clause.”
DeShaney v. Winnebago Coutgp’t of Social Service#189 U.S. 189, 197 (1989). The Sixth
Circuit—along with several sist circuits—have interpreted ish holding as supporting an
exception for “state-created danger,” which caour when a state actor takes an “affirmative
act” so as to “createl] or increase|] the risk ttre plaintiff would be exposed to the injurious
conduct of a private person.Hunt v. SycamoreCommunitySchoolDistrict Bd. of Educ, 542
F.3d 529, 534 (6th Cir. 2008)

Ryan puts forth two affirmative acts thelte argues “left Katie more vulnerable.” The
first is Blackmon’s order to Kozloff to “[nake physical conduct with Officer E. Williams
order to cancel the missing status with CPD.” The second is Kozloff's call to Schultz to
report that “all is well.” Both of these aati® led Schultz to removilae LEIN notice on Ed.
According to Ryan, this increased the danger to Katie, because “if Ed had remained in the LEIN,
CPD would have used his cell phone to tragk kiown and take him to a psychiatric unit for
observation.” To corroborate this argumentaRyoints to Schultz’'s deposition testimony that,
had Ed remained on the LEIN,shilepartment would have continut® try to get in touch with
him, gotten in touch with his friends and famipyt out a notice to othexgencies to help find
him, or even “pinged” his phone find his location.

There are at least two prelohs with Ryan’s argument.

First, the Detroit defendants’ actions at most returned Katie to the same level of danger
she faced before the state action. To assesseecs¢ated danger claim, this circuit asks whether
the victim was safer before the state action thawdeeafter it, or whether the victim was merely
returned to the same level of dangbe faced before the state actidfoulta v. Merciez 477

F.3d 442, 446 (6th Cir. 2007). In this case, Kati#s merely returned to the same level of
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danger she faced before the statioac Ed’s actions showed he was a threat to Katie before he
was put on the LEIN, and removing the LEIN mersdynstated the status quo. Thus, Katie’s
case is similar to other cases where this cbast dismissed the plaifits state-created danger
claim. For example, we have denied statatad danger claims when the police took a rape
victim into protective custody butéh returned her to her rapiBiikowski v. City of AkrqrB26

F.3d 702, 705-06, 709 (6th Cir. 2008}, when police discovered aady race on city streets but
then told participants they could “go ahead witle race,” leading to a car crash that killed a
spectator,Jones v. Reynold€438 F.3d 685, 696 (6th ICi2006). In both cases, we concluded
that the police officers merely rehed the victim to the same level of danger, such that a state-
created danger Due Praseclaim was not viable.

Second, even if the Detroit defendants’i@ts had increased éhdanger to Katie, a
genuine issue of material fact was not shdhat there was a causal connection between these
actions and Katie’'s death. Ryan argues that, had Blackmon and Kozloff acted differently, “CPD
would have used [Ed’s] cell phorte track him down and takieim to a psychiatric unit for
observation.” As noted above, Ryan buttressesdlaim from the record: Lieutenant Schultz
testified as much during his deposition.

However, after this point, the causal chdreaks down. Even €PD had tracked Ed
down and taken him to a psychiatric unit, itsjgeculative that the pshiatric unit would not
have quickly released Ed, freeing him to hdatie. This attenuatabe causal chain between
Detroit’'s actions and Katie’s death. By analogyCulp v. Shantell Rutledge et alhe police
promised to arrest an abusive ex-boyfriend but then failed to do so, which gave the boyfriend the
opportunity to murder his ex-dfiiend’s mother. 343 F. App’'A28, 136 (6th Cir. 2009). This

court held that the chain of causation betwtdenpolice’s broken promise and the murder was
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too attenuated, because even if the police mabted the ex-boyfriend, he “would likely have
been able to post the $500 maximum bond autbdriunder Michigan’s assault statute” and
could have then murdered the victim anywé#y.

Furthermore, Katie agreed to meet with &@dthe morning of September 22nd, which led
to her death. This is an imening cause that further attenwgatke causal chain. By analogy, in
Carolyn Peach v. Smith County, ,J& al. a domestic violence victirabtained a protective order
against her abuser, but thenresg to spend the day withim shopping for their children’s
school clothes, after which she was murder@8l.F. App’x 688, 690 (6th Cir. 2004). This court
held that it was the victim whtthdependently and voluntarily chose visit” the abuser, a fact
that “serve[d] to break any alleged link beem the murder and the actions of the . . .
defendants.” Id. at 693. The two attenuating circuarstes set forth above rendered Ryan’s
causal reasoning too speculative for a reaBlejury to find in Ryan’s favor.

Finally, Ryan brought aMonell claim against the City of Detroit. However, a
municipality or county cannot be liable wrd§ 1983 absent an underlying constitutional
violation by its officers.” Blackmore v. Kalamazoo Count$90 F.3d 890, 900 (6th Cir. 2004)
(citing City of Los Angeles v. Helled75 U.S. 796, 799 (1986)). As set forth above, Ryan’s
claims against Detroit officers Kozloff and Blankn were properly dismissed. Therefore, her
claims against the City of Detraitere properly dismissed as well.

.

For the reasons set forth above, the judgroétite district court is affirmed.
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KETHLEDGE, Circuit Judge, concurring in ppand dissenting in part. | would allow
Ryan’s equal-protection claim against Officer Schtotproceed to trial For Ryan to prevail on
that claim, she needed to prove two thingsstfithat Schultz took some action that was
“adverse” to Katie’s interestgnd second, that he acted withiscriminatory intent.” Weberg v.
Franks 229 F.3d 514, 522 (6th Cir. 2000). To estabdigtriminatory intent, Ryan needed to
show that Schultz intended either to hurt Kdiecause she was a member of an identifiable
group or to benefit Ed because he was a member of Bray v. Alexandria Women’s Health
Clinic, 506 U.S. 263, 269-70 (1993n{ent to harm womenMiller v. Johnson 515 U.S. 900,

924-25 (1995) (intent to Inefit African Americans).

A reasonable jury could find that Ryan met that burden. Schultz’s failure to arrest Ed
harmed Katie because, if Schultz had put Ed in jail on September 20, then Ed likely still would
have been detained on Septemd2, which is when he murderéer. And a jurycould easily
find that the reason Schultz chose not to arrest Ed was that Ed was a fellow police officer. Per
Canton Police Department policy, Schultz was neglito arrest domestassailants “whenever
possible.” R. 106-7 at PagelD 2164. And Schhitmself conceded thdite had probable cause

to believe that Ed had assaulted Katie.

Schultz responds that he let Ed go free beeaGchultz says, heas worried about Ed
hurting himself. And Schultz sayisat he later mistakenly assudninat Officer Falk would find
and arrest Ed. But both responses are pure jgynaent. Nor are they particularly strong ones.
If Schultz’'s goal was to prevent Ed from hodihimself, then taking him into custody was
probably the surest way to do that. And thoughuBz now claims that he thought Falk was

taking over the investigation, Sdtmihimself told the Detroit Police that his department did not
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plan to investigate Ed’s assault on Katie. Thagury could decide that, but for Ed being a

police officer, Schultz wodl have arrested him.

That Ryan has evidence enough to prove causaktiould render irrelewd the fortuity of
whether Schultz happened to let other domestic-violence suspects go free as well. In cases like
this one, the “similarly situated” requirement snas a proxy for proving that the defendant’s
discriminatory intent was a but-for cause of the plaintiff's ha®ee Gutzwiller v. Fenil860
F.2d 1317, 1325-26 (6th Cir. 1988yke v. Cuomad58 F.3d 107, 110 (2d Cir. 2001). Ryan has
ample proof of that here. Nor do link that the Supreme Court’'s decisionRers. Adm’r of
Mass. v. Feengy42 U.S. 256 (1979), requires us to affitme district court’s judgment. | read
Feeneysimply to mean that, to violate the Eqiabtection Clause, governmtal action must be
taken “because of” its effect an identifiable group—not that thetended effect must always
be adverse.ld. at 279. Indeed, later cases clarify that, if the government takes an action
intended to benefit a group, the action is subjethéosame level of constitutional scrutiny that
would apply if the actin burdened the group.See Miller 515 U.S. at 924-25Adarand

Constructors, Inc. v. Pen&15 U.S. 200, 218-22 (1995).

| therefore respectfully dissent from SectibiB of the majorityopinion, which affirms
the district court’s grant of sunmary judgment to Schultz. Otherwise, | concur in the majority’s

well-reasoned opinion.
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